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UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regula- 
tory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as decisions 
which are made in proceedings of a quasi-judicial (as contrasted with 
quasi-legislative) character, and which, under the applicable statutes, 
can be made by the Secretary of Agriculture, or an officer authorized by 
law to act in his stead, only after notice and hearing or opportunity for 
hearing. These decisions do not include rules and regulations of general 
applicability which are required to be published in the Federal Register. 

The principal statutes concerned are the Agriculture Marketing Act of 
1946 (7 U.S.C. 1621 et seq.), the Agricultural Marketing Agreement Act 
of 1937 (7 U.S.C. 601 et seq.), the Animal Quarantine and Related Laws 
(21 U.S.C. 111 et seq.), the Animal Welfare Act (7 U.S.C. 2131 et seq.), 
the Federal Meat Inspection Act (21 U.S.C. 601 et seq.) the Grain Stand- 
ards Act (7 U.S.C. 1821 et seq.), the Horse Protection Act (15 U.S.C. 
1821 et seq.), the Packers and Stockyards Act, 1921 (7 U.S.C. 181 et 
seq.), the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 499a 
et seq.), the Poultry Products Inspection Act, (21 U.S.C. 451 et seq.), and 
the Virus-Toxin Act of 1913 (21 U.S.C. 151-158). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.’”’ They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number. Pri- 
or to 1942 the Secretary’s decisions were identified by docket and 
decision numbers, for example, D-578; S. 1150. Such citation of a 
case in these volumes generally indicates that the decision is not 
published in Agriculture Decisions. 

Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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CUMULATIVE LIST OF DECISIONS REPORTED 


MAY 1982 


AGRICULTURAL MARKETING AGREEMENT ACT, 1937 


AGRICULTURE DECISIONS 


ABBOTTS DAIRIES OF PENNSYLVANIA, INC. AMA Docket No. M 
4-21. Dismissal Without Prejudice 

CounTY LINE CHEESE Company, INc., County LINE CHEESE Com. 
PANY, a division of Beatrice Foods Co., a corporation, and 
MeEapow Go tp Dairy, a division of Beatrice Foods Co., a 
corporation. AMA Docket No. M 49-1. Ruling On 
Certified Question 

Dr GrarF Dairies, INc. 
sion and Order 

M & R Tomato Distrisutors, INc. AMA Docket No. F&V 
966-2. Order Denying Application For Interim Relief . 
Order Granting Petitioner’s Request To Withdraw The Pe- 

tition 

Moser Farms Dairy, INc. 
sion and Order 
Denial Of Petition To Reconsider 


AGRICULTURAL MARKETING ACT OF 1946 
AGRICULTURE DECISIONS 


LANDMARK BEEF PROCESSORS, INC. FSQS Docket No. 14. 
Removal Of Stay Order 

HoutipAyY Meat & PROVISION Corp. 
FSQS Docket No. 17. Consent . 


ANIMAL QUARANTINE AND RELATED LAWS 
AGRICULTURE DECISIONS 


*Ruster, JAMES S., Dr. VA Docket No. 15. Decision and 
Order .... 


ANIMAL WELFARE ACT 
AGRICULTURE DECISIONS 


AFFILIATED MepICAL RESEARCH, INC. a/k/a AMR BIOLOGICAI 
RESEARCH, INC. AWA Docket No. 171. Consent . . 
CaRTER, CecIL B. and BrssIz CARTER. AWA Docket No 
193. Consent 
FaBRY, EDWARD G. AWA Docket No. 170. Consent 
FRONTIER AIRLINES, IN¢ AWA Docket No. 176. Consent 
HAZZARD, CHARLES. AWA Docket No. 152. Consent .. 
*New York City DEPARTMENT OF Parks, RECREATION, AND CuL 
TURAL AFFAIRS. AWA Docket No. 145 Consent 


*Current month May 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


ANIMAL WELFARE ACT—Cont. 


Agriculture Decisions—Cont. 


TRANS WorLD AIRLINES, INC. AWA Docket No. 183. Con- 
WEIN Air ALASKA, INC. AWA Docket No. 174. Consent . 


FEDERAL MEAT INSPECTION ACT 
AGRICULTURE DECISIONS 
COURT DECISIONS: 


“Toscony Provision Company, Inc. a New Jersey corporation, 
and Henry De I v. JOHN R. Biock, Secretary of the United 
States Department of Agriculture and UNITED STATES OF 
AMERICA. (Civil Action No. 81-1729) (USDA FMIA 
Docket No. 40). Secretary’s decision affirmed 


DISCIPLINARY DECISIONS: 


BELACK’S Meat Propucts Company, INC. FMIA Docket No. 
53 Consent 
BrISTOL BEEF COMPANY. FMIA Docket No. 56. 
and Order 
HotipAy Meat & Provision Corp. and GkorGE F. 
FSQS Docket No. 17. 
NorWICH BEEF Company, INC 
der Lifting Stay Order b's sea 
Patti-TIME Meat PACKING CORPORATION. 
62. Consent ae 
“SHELBY BRAND FRozEN Foop Company, INc. 
No. 54. Default ... 
*Toscony Provision Company, Inc FMIA Docket No. 
40), Removal of Stay Order . 


HORSE PROTECTION ACT 
AGRICULTURE DECISIONS 


CALLAWAY, ALLEN, MERRILL REICHART, and F.M. Ta.por. 
HPA Docket No. 102. Consent as to Allen Callaway 
*Cooper, Larry and Dupe Crowper. HPA Docket No. 
133. Consent 

Dietz, Jog H. and Bos McQuerry. HPA Docket No. 
165. Consent yanoeitis 

FLEMING, JOR. HPA Docket No. 144. Decision and Order 
Stay Order . 

Gray, Bitty and Mrs. C. Ray Carrer. HPA Docket No. 
124 Remand Order 


*Current month May 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


HORSE PROTECTION ACT—Cont. 


Agriculture Decisions—Cont. 


GREEN, JANET and PINECREST FARMS. HPA Docket No. 
Hid. Consent Sa ee a ; 
HANKINS, STEVE and Larry C. DAvis. HPA Docket No 
163. Consent re 
HowELL, Tommy and Don Bain HPA Docket No. 156. 
Consent as to Don Bain Lollies \ fa tees 
Kakassy, Mike and Ra.pH HENSLEY HPA Docket No. 
94, Consent as to Ralph Hensley 
*Lor, Gien D. and Junior PIERCE 
181. VS AR ee th et ne phiarele bra bee ; 
PERKINS, FLoyp M. and Gary EDWARDS. HPA Docket No 
184. Consent ; ‘ Bees alert es 
ROWLAND, ALBERT LEE and C. F. MEADows HPA Docket No. 
107. WE ORUGE ccs ce ca ; 
*THORNTON, RICHARD L. and Bit CANTRELL. 
125. Decision and Order 


PACKERS AND STOCKYARDS ACT, 1921 
AGRICULTURE DECISIONS 
COURT DECISIONS: 


Mip-SouTtH ORDER Buyers, INc. v. PLATTE VALLEY LIVESTOCK, 
INC. (USDA P & S Docket No. 4827). Secretary’s de- 
cision affirmed Hisar Bac sire ce a ‘ 

GOTHAM PROVISION Company, INc., Debtor/Debtor in Possession. 
The First StaTE BANK OF MiaMI v. GOTHAM PROVISION CoM 
PANY, INC. et al. (Civil Action No. 80-5682) (USDA 
P & S Docket No. 5620). Affirmed In Part, Reversed In 
Part, and Remanded . . 


DISCIPLINARY DECISIONS: 


ABILENE M&M CartLe Co., INc., and ROLAND MARCEE P&S 
Docket No. 5924 Consent ; aoe 
Apairk County Livestock Market CENTER, INC., a corporation, 

and GrEoRGE O. DuRFLINGER, JR., AND HARRY DURFLINGER, 
individuals. P & S Docket No. 5962. Consent 
BEARD, Jim D. P&S Docket No. 5915 Default 
BIpDLEMAN, DeLos, Beaty Osporn, and DouGLas K. McMn 
LEN. P & S Docket No. 5980. Consent with respect to 
Beaty Osborn ee : 
Consent with respect to DeLos Bidleman 
*Consent with respect to Douglas K. McMillen 


*Current month May 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 
PACKERS AND STOCKYARDS ACT, 1921—Cont. 
Agriculture Decisions—Cont. 
Disciplinary Decisions—Cont. 


Biack, Oscar, II d/b/a Black CatrLE Company, and BLAck 
CATTLE ORDER Buyers, INC., a corporation. P & S Dock- 
et No. 5990. Consent 

BRANCH, PHILLIP. P&S Docket No. 5917. Consent 

BROTHERTON, Bossy L. P&S Docket No. 5896. Consent 

CaTTLE EmpiRE Freep YARD, INC. P & S Docket No. 5999. 
Consent 

CHANDLER, WILLIAM “BILL”, d/b/a CHANDLER CATTLE COMPANY 
and conducting business through C & N CatrLeE CorPoRA 
TION, a corporation. P & S Docket No. 5976. Con- 
sent 

CHILDERS, BILL D. P & S Docket No. 5960. Consent 

CLARK Livestock AUCTION, INC. P & S Docket No. 5968. 
Consent 
Supplemental Order . 

Corsica Livestock SALES, INc., and Corsica CATTLE INc. 
P & S Docket No. 5747. Consent as to Corsica Livestock 
SLES IMCs. ohs RAs & cha ie ora el ed ere ede Re a ee oe 

Corsica Livestock SALES, INc., DALE DOocKENDORF, CORSICA 
Livestock MARKETING, INc., WALTER D. BORMANN, GEN- 
ERAL SERVICES CORPORATION, ELWoop L. (Woopy) NELSON, 
Corsica CATTLE INC. P & S Docket No. 5728. Con- 
sent as to Corsica Livestock Sales, Inc. .......0.0000 000 e. : 
Consent with respect to Elwood L. (Woody) Nelson 

DARLINGTON AucTION Market, INC. P & S Docket No. 
5897. Consent 

EMMETT? LivEsTtocK COMMISSION Co., INC., a corporation, and L. 
KENNETH TROUTT, an individual. P & S Docket No. 
5954. Consent 

FEIDER PacKING ComPANy, INC. a corporation, and JAMES F. 
FEIDER, an individual. P & S Docket No. 5947 Con- 
sent 

Ferry Broruers, INc., and BuTLER WALLACE. P & S Docket 
No. 5949. Consent 


*FRESNO CATTLE FEEDING Co., a corporation, WRC Carte, INC., a 


corporation, WILLIAM R. JENKINS, an individual, Ross JEN 
KINS, an individual, and CraiG JENKINS, an individual. 
P & S Docket No. 5927. Decision and Order as to Re- 
pondent Fresno Cattle Feeding Co 

Guick, RoGer d/b/a Guick Livestock AUCTION. P & S Docket 
No. 5931. Consent 

HATCHER, WILLIAM E. P & S Docket No. 5835. Decision 
and Order 


*Current month May 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 
PACKERS AND STOCKYARDS ACT, 1921—Cont. 
Agriculture Decisions—Cont. 
Disciplinary Decisions—Cont. 


HEBER, GLEN d/b/a New Liberty Livestock AUCTION, MERCER 
County Livestock AUCTION, and WALNUT AUCTION 
SALES. P&S Docket No. 5867. Consent 

*HuGuston, WILLIAM C., Marion Livestock AuctIOoN, INC., 
Ropert L. Bookout, JOHN R. Bookout, Hitpa M. Bookout, 
CHARLES E. WALCH, Ropert H. ACKELS, and BRECKENRIDGE 
AUCTION and SALES Co. P & S Docket No. 5993. Con- 
sent 

ILLINOIS QUALITY FEEDER PiG CoMPANy, and ROGER WIND. 
P &S Docket No. 5972. Consent . 

INTERSTATE PRODUCERS LIVESTOCK ASSOCIATION. 
et No. 5945. Consent 

KNICKERBOCKER Meats, INC 


Consent 
KREIDER, T. G. { Consent a 
KREINBERG & KRASNY, INC. P & S Docket No. 5970. Con- 


STOCK P & S Docket No. 5913. Consent as to Jimmy 
Logan 

LYNCHBURG STOCKYARD, 
KET, INC. P & S Docket No. 5904. Supplemental Or- 
der ba 

Mattes Livestock AUCTION MarKET, INC., 
Lip Matres, Sr. & PHitip Marres, JR., individuals. P&S 
Docket No. 5911 Consent ek. ot ote ; 

MENCHHOFER CATTLE COMPANY, a corporation, LYLE MENCH 
HOFER, EDWARD WENDEL and RONALD EGBERT, individ- 
uals. P&S Docket No. 5844. Consent ; 

MICHELSON’S LIVESTOCK COMMISSION AUCTIONS, INC. P&S 
Docket No. 5860. Supplemental Order . 

*MoLNaR PACKING Company. PP & S Docket No 

cision and Order .. . ea 

Morey, Dick H. P&S Docket No. 5912. Consent 

PAULK AND BATTEN LIVESTOCK COMPANY, INC., LIVESTOCK MAR 
KETERS, INc., and THURSTON PAULK, JR. P & S Docket 
No. 5780. Consent as to Paragraph II of the Complaint 
Consent as to Paragraphs III and IV of the Complaint 

*PikE County Livestock Market, INc. a corporation, and 

CHARLES H. Day, an individual P & S Docket No. 
6005. Consent . . oe ee : 

ROBERTS ENTERPRISES, INC., a corporation, and MARVIN P. Ros- 
ERTS, an individual. P & S Docket No. 5777 Decision 
SIME OMIGIOE iu. 65 SRS eres oe 

SANDOZ, KENNETH W. P & S Docket No. 5880 Consent 


*Current month May 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 
PACKERS AND STOCKYARDS ACT, 1921—Cont. 
Agriculture Decisions—Cont. 
Disciplinary Decisions—Cont. 


STewart, THOMAS J., d/b/a Onlo VALLEY Livestock Com 
PANY. P &S Docket No. 5969. Consent 
Supplemental Order 

STIEFEL Bros., INc., and SAM STIEFEL. P & S Docket No. 
5967. Decision and Order Upon Admission Of Facts By 
Reason Of Default 

TAYLOR, HENRY. P&S Docket No. 5941. Consent 

THOMASTON BEEF AND VEAL, INC., a corporation, and WILLIAM A. 
VERDON, an individual. P &S Docket No. 5922. Con- 


TUCKER, RAYMOND L. and Tom J. TUCKER. P & S Docket No. 
5900. Consent 

VaLpA, Inc. a corporation, and G.L. CHrERRy, an individ- 
ual. P&S Docket No. 5964. Consent . 

WEINBERG, THOMAS B. and FREDERICK A. WEINBERG. 
Docket No. 5984. Consent 

WELCH, OLLIE, Meat Co., Inc. and VINCENT D. AGUIRRE. 
P & S Docket No. 5902. Consent With Respect To Ollie 
Welch Meat Co., Inc 
Consent With Respect To Vincent D. Aguirre 

WHITEN, JAMES P. P & S Docket No. 5966. Decision and 


Order Upon Admission Of Facts By Reason Of Default wns 660 
WINDsoR AuctTION Co., INc., RICHARD E. PALSEY, JR., RAYMOND 

L. TucKER, LARRY W. REED, and DoNALD D. Gast. P&S 

Docket No. 5907. Consent as to Raymond L. Tucker 

Consent with respect to Larry W. Reed 


REPARATION DECISIONS: 


*Burt’s CatrLe Rancu, Inc. v. DALE Peck, STANDISH STOCK 
YARDS, INc., DON HAYDEN, and MAMMOTH CAVE MARKETING 
CORPORATION. P & S Docket No. 5786. Order of Dis- 
missal 

BussMAN, Ernest A. and Prrer E. BussMAn d/b/a BUSSMAN 
Bros. RANCH v. BEEF & BULL EXCHANGE, INC. P&S 
Docket No. 5841 Decision and Order 

*Davis, LoREN v. C. B. Livestock Co. P & S Docket No. 

5756. Order of Dismissal : 

NAPOLEON Livestock Auction, INc. v. ROLLIN SODERHOLM d/b/a 
SODERHOLM LIVESTOCK SALES. P & S Docket No. 
5890. Decision and Order 

SANCHEZ, ROBERTO RODRIGUEZ v. HRDLICKA Bros. Livestock 
SALES, INC. P &S Docket No. 5737. Decision and Or- 


‘Current month May 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
AGRICULTURE DECISIONS 
COURT DECISIONS: 

C. B. Foops, Inc. v. UNITED StaTES DEPARTMENT OF AGRICUI 
TURE. (Civil Action No. 81-2197) (USDA Docket No. 
2-5544). Petition for review, denied ‘3 

COLUMBUS Fruit CoMPANY, INC. v. JOHN R. Bock, Secretary of 
Agriculture, UnireD States DEPARTMENT OF AGRICULTURE, 
and UNITED STATES OF AMERICA (USDA PACA Docket 
No. 2-5538) Secretary’s decision affirmed 

KAFCSAK, RUDOLPH J. d/b/a ACME Foops v. THE SECRETARY OF 
AGRICULTURE for the United States of America and THE 
UNITED STATES OF AMERICA (USDA PACA Docket No 
2-5307). Secretary’s decision affirmed . ‘ ee 

UNITED FRUIT AND VEGETABLE Co., INc. v. DIRECTOR OF THE FRUIT 
& VEGETABLE Division, Marketing Service United States 
Department of Agriculture, and JOHN BLOckK, Secretary of 
Agriculture. (USDA PACA Docket No. 2-5536). 
Secretary’s decision affirmed . 


DISCIPLINARY DECISIONS: 


ALEX’S PRODUCE. PACA Docket No. 2-5630. Decision 


and Order . 


*CoLumMBUS Fruir Company, _ INC. PACA Docket No 
2-5538. Order Vacating Stay .......... 
DeLisi, Jor, Frurr Co. PACA Docket No. 2-5859. 


INC. PACA Docket No. 2-5843. Decision and Order 
FoREST AVENUE PRODUCE Co. PACA Docket No. 2-5832. 
Consent Saas ee at : 

*HAMPSHIRE OPEN PACA Docket 
2-5675. Decision and Order 
Henry, J. H., Propuce Company, In 
2-5796 Default ae oh ; 
KAFCSAK, RUDOLPH JOHN d/b/a ACME Foop CoMPANY. PACA 
Docket No. 2-5307. (Order Lifting Stay And Reinstat- 
ing Prior Order) od Sag stare 
*MICHIGAN Qua.ity Foops, IN PACA Docket No. 
2-5831. Consent . 2 Sims a Ie Srey ee a 
NorTH AMERICAN PRODUCE DistTRIBUTORS, IN¢ PACA Docket 
No. 2-5742. Decision and Order 
PREFERRED PropucE Co., INC. PACA Docket No 
2-5720 Decision and Order eee 
TOMMIES CELLO-Pak, IN¢ PACA Docket No. 2-5791 De- 
cision and Order nag a a 
V.P.C., INc., t/a Peter T. GLAKAS PRODUCE PACA Docket 
No. 2-5844 Decision and Order 


*Current month May 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 


Disciplinary Decisions—Cont. 


YADEN, KEELER & Youna, INC. PACA Docket No. 
2-5846. Decision and Order 


REPARATION DECISIONS: 


ABATTI Propuck, Inc. v. W. F. PINCKNEY Co., INC. PACA 
Docket No. 2-5976. Reparation Order 

ADMIRAL PACKING COMPANY v. Fruit UNLIMITED, INC. PACA 
Docket No. 2-5934. Reparation Order 

ADMIRAL PACKING Co. v. PREVOR-MAYRSOHN INTERNATIONAL, 
INC. PACA Docket No. 2-5802. Dismissal 

* ALGER FARMS v. PRODUCE BROKERS, INC. PACA Docket No. 

2-5879. Decision and Order 

ALLEN, RussELL W. v. NEw ENGLAND Farms, INc. 
Docket No. 2-5647. Dismissal 

AMERICAN BANANA Co., INC. v. MARVIN GRAY. PACA Docket 
No. 2-5825. Decision and Order 

APKARIAN, T., & Sons v. Fruit UNLIMITED, INC. PACA Dock- 
et No. 2-5935. Reparation Order 

ARKANSAS ToMATO Co. v. ANTHONY M. ARENA d/b/a ARENA PRO. 
DUCE Co. and CrNTRAL MARKETING ASSOCIATES, 
INC. PACA Docket No. 2-5782. Decision and Order 
Stay Order 

*Order Denying Petition For Reconsideration 

AYALA & Sons ProbuCcE Co. v. J. D. (JOHNNY) LowE, JR., Co., 
INC. PACA Docket No. 2-5854. Order of Dismissal 

BIANCHI & Sons PACKING Co. v. M F W Trucking, Inc., d/b/a 
TRIANGLE ENTERPRISES. PACA Docket No. 2-5812. 
Decision and Order 

BLUE GoosE GROWERS, INC. v. PREVOR-MAYRSOHN INTERNATION- 
AL, INC. PACA Docket No. 2-5801. Decision and Or- 


BRYANT, Ray d/b/a Ray BryAnt PACKING Co. v. A & J PRODUCE 
Corp. PACA Docket No. 2-5685. Dismissal 

BURTON, JAMES v. ALVIN KEENAN, Ltb. PACA Docket No. 
2-5759. Decision and Order 

*BusHMAN, H. R. & Son, Corp. v. Victor Foops, Inc. PACA 

Docket No. 2-5865. Decision and Order 

BUSHMAN, Harry, Inc. v. ComMopiry MARKETING CoM 
PANY. PACA Docket No. 2-5823. Decision and Or- 


CAAMANO Bros., INC. v. HARBOR BANANA DistRIBUTORS, INC. 
a/tla) WHOLESALE FRESH Foops. PACA Docket No. 
2-5878. Stay Order 

CALAVO GROWERS OF CALIFORNIA v. THE Guy C. PANNO Com 
PANY, INC. PACA Docket No. 2-5883. Dismissal 


*Current month May 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 
Agriculture Decisions—Cont. 


Reparation Decisions—Cont. 


CaL-CeEL MARKETING, INC. v. Fruit UNLIMITED, INC. 
Docket No. 2-5928. Reparation Order 

CALIFORNIA LETTUCE Farms, INc. v. FRESH-PAK Foops, INc. 
PACA Docket No. 2-5189. Dismissal 

CARDINAL DISTRIBUTING Co., INC. v. GRANADA MARKETING, INC. 
d/b/a RicHArpD A. Gtass_ Co. PACA Docket No. 
2-5814. Decision and Order 

CHICAGO OxFrorD Co. v. TUCHTEN-ALTMAN COMPANY and/or 
STADELMAN Fruit, INc. PACA Docket No. 2-5669. 
Dismissal 
Stay Order 
Order on Reconsideration Jos pute reg 

CUSUMANO Bros., INC. v. Tony’s PRODUCE, INC PACA Dock- 
et No. 2-5963. Order Requiring Payment Of Undisput- 
ed Amount : 

*D. J.B. Farms v. TOMATOES, 
2-5985. Order Requiring Payment Of Undisputed 
Amount Pires 

D & S Sates Co., Inc. v. D’ArrRIGO Bros. Co. oF CALIFOR 
NIA. PACA Docket No. 2-5840. Decision and Order 
Stay Order and Extension Of Time For Filing Petition To 


Rehear, Reargue and Reconsider. . . . 

*Dismissal Of Petition For Reconsideration Yi 
D’ArriIGco Bros. Co. oF CALIFORNIA v. Frurr UNLIMITED, INC. 

PACA Docket No. 2-5929. Reparation Order . oe 
D’ ARRIGO BROTHERS COMPANY OF CALIFORNIA v. W. F. PINCKNEY 

Co., INc. PACA Docket No. 2-5950. Reparation Or- 


Co. PACA Docket No. 2-5804. Decision and Order 

Det MonTE BANANA COMPANY v. HARBOR BANANA DISTRIBUTORS, 
Inc. a/t/a WHOLESALE FRESH Foops. PACA Docket No. 
2-5887. Stay Order woe ee eee 

Dietz & KLODENKO v. Foop SERVICES UNLIMITED INCORPORAT 
ED. PACA Docket No. 2-5579. Dismissal 

EMMERT TRANSFER Co. v. MICHIGAN QUALITY Foops, INc. 
PACA Docket No. 2-5806. Stay Order en ea 

*EveRETT, DALE W. d/b/a DALE’s Frurr Market v. W. F. Pinck 
NEY Co., INC. PACA Docket No. 2-5981 Order of 
Dismissal 

FiESTA FARMS COOPERATIVE v. TAMARA Foops, INc., a/t/a SuN 
RinGc Foops. PACA Docket No. 2-5735. Decision 
and Order 

FISHER, BRADLEY J. 
Foops. PACA Docket No. 2-5837. Decision and Or- 


*Current month May 1982 decisions. 





CUMULATIVE LIST OF DECISIONS REPORTED 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 


PAGE 
Reparation Decisions—Cont. 


FrosteG, Max d/b/a THE BULL FROSTEG Co. v. FRANCES SALADINO 
and JOE SALADINO d/b/a C. SALADINO AND SON. PACA 
Docket No. 2-5899. Reparation Order 

GARIN COMPANY, THE v. HOVERSEN & SONS. PACA Docket 
No. 2-5805. Decision and Order 

GARIN COMPANY, THE v. NEW ENGLAND FARMS PackING Co., INC. 
altla DIMARE-NEW ENGLAND FARMS. PACA Docket No. 
2-5817. Decision and Order 

GENERAL PRropuCcE, INC. v. CHARLES H. CLoup, d/b/a EDGEWooD 
PRODUCE Co. PACA Docket No. 2-5820. Decision 
and Order 

*GEORGIA VEGETABLE Co., INc. v. BATTAGLIA PRODUCE SALES, 
INC. PACA Docket No. 2-5756. Decision and Order 

Gratz & Utrer v. SANSU PRopUCE Co., INC. PACA Docket 
No. 2-5808. Decision and Order 

GREEN VALLEY PropuCE Co-Op v. BEN H. Roperts PRODUCE, 
INC. PACA Docket No. 2-5734. Decision and Order 

GREEN VALLEY PropuCE Co-Op v. NICHOLAS J. ZERILLO, 
INC. PACA Docket No. 2-5824. Decision and Order 

HARDEN FARMS OF CALIFORNIA v. FRUIT UNLIMITED, INC. 
PACA Docket No. 2-5927. Reparation Order 

HOLLINGSWORTH, JOHN M. d/b/a HOLLINGSWORTH CITRUS SALES 
v. PREVOR-MAYRSOHN INTERNATIONAL, INC. PACA Dock- 
et No. 2-5803. Decision and Order 

*HoMESTEAD PoLte BEAN Co-Op, INc. v. PRODUCE BROKERS 
INC. PACA Docket No. 2-5866. Decision and Order 

HOMESTEAD TOMATO PACKING Co., INC. v. AUSTIN J. MERKEL Co., 
INC. PACA Docket No. 2-5528. Order Upon Recon- 
sideration 

HOMESTEAD TOMATO PackING Co., INC. v. C. SALADINO & 
SON. PACA Docket No. 2-5937. Order Requiring 
Payment Of Undisputed Amount 

*HORWATH AND Co., Inc. d/b/a GONALES PACKING COMPANY v. E. 
VEGA & SONS’ PRODUCE. PACA Docket No. 
2-5774. Decision and Order 

HoRWATH AND Co., INC. a/t/a GONZALES PACKING CoMPANY Co. 
v.M F W_ Truckina Inc., d/b/a TRIANGLE ENTER 
PRISES. PACA Docket No. 2-5811. Decision and Or- 
der 

HowarpD Farms, INC. v. ORVAL Kent Foop Co., INc. 

Docket No. 2-5540. Decision and Order 

HUBBARD COMPANY, THE v. THE AUSTER COMPANY, INC., and/or 
UNITED Propuce DistripuTors, INC. PACA Docket No. 
2-5793. Decision and Order 
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INDIAN RIVER CiTRUS SALES, INC. v. PREVOR-MAYRSOHN INTERNA- 
TIONAL, INC. PACA Docket No. 2-5818. Decision 
and Order 

INGLIS, JOHN, FROZEN Foops v. CONSOLIDATED BROKERS, INC. 
and/or CONTINENTAL OrG. OF Dist. ENTERPRISES t/a 
CODE. PACA Docket No. 2-5676. Order of Dismiss- 


INN Foops, Inc. v. FALL River CANNING COMPANY. 
Docket No. 2-5366. Decision and Order 

J-B DistripuTING Co. v. W. F. PINCKNEY Co., INC. 
Docket No. 2-5949. Reparation Order 

JOLIVETTE PRODUCE v. J & J DISTRIBUTING Co. PACA Docket 
No. 2-5768. Decision and Order 

Kiser & Sons, Inc. v. CLARY Houses, INC. PACA Docket No 
2-5621. Dismissal 

LAMANTIA-CULLUM-COLLIER ENTERPRISES, INC. v. HOULEHAN, 
INC. PACA Docket No. 2-5821. Decision and Order 
Stay Order oes a 

LAMANTIA-CULLUM-COLLIER ENTERPRISES, INC. v. SOL SALINS, 
INC. PACA Docket No. 2-5816. Decision and Order 

Macic VALLEY PoTaTo SHIPPERS, INC. v. REX E. SPARKS PRO- 
DUCE. PACA Docket No. 2-5794 Dismissal 

MaNaA-HILL PACKING Co., INc. v. BiLL RUSSELL ENTERPRISES, 
INC. PACA Docket No. 2-5905. Stay Order 

MANN, GEORGE E. v. MANUEL GUAJARDO d/b/a GUAJARDO PRO- 
DUCE AND SON. PACA Docket No. 2-5758 Decision 
and Order .... 
Order Denying Request For Extension 

MANN PACKING Co., INC. v. VEGETABLE SPECIALISTS 
PACA Docket No. 2-5829. Decision and Order 

MANNING, JOHN, & Co., INC. v. CENTRAL VIRGINIA PRODUCE 
Co. PACA Docket No. 2-5799. Decision and Order 

MATELSON, Don I. d/b/a New Day Disrrisutors v. Frurr UNLIM 
ITED, INC. PACA Docket No. 2-5925. Reparation Or- 


WHOLESALE FRESH  Foops. PACA Docket No. 
2-5880. Stay Order 
MENDELSON-ZELLER Co., INc. vu. PETER J. 
INC. PACA Docket No. 2-5663 Decision and Order 
MINAMI, YATARO, d/b/a H.Y. Minami & Sons. v. Frum 
UNLIMITED, IN‘ PACA Docket No. 2-5933. — Repara- 
tion Order . k ; Pi 4 ce oe 
MisirA, Tony & Son Propuce v. H. Brooks & Co., INc. 
PACA Docket No. 2-5753. Dismissal . 
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Misira, Tony & Son Propuce v. CONTINENTAL MINNESOTA. 
PACA Docket No. 2-5752. Decision and Order 

Misira, Tony & Son Propuce v. NORTHWEST PRODUCE Co., 
INC. PACA Docket No. 2-5766. Decision and Order 

Misira, Tony & SON PRopUCE v. TwIN City PRODUCE. PACA 
Docket No. 2-5776. Decision and Order 

MonterREY Bay PACKING Co. v. Frurr UNLIMITED, INC. 
Docket No. 2-5931. Reparation Order 

MONTGOMERY SALES Brokers v. V. F. Lanasa, INC. PACA 
Docket No. 2-5684. Decision and Order 

MounrtTAIN Mist PACKERS v. HARVEST HOUSE MARKETING Corpo- 
RATION. PACA Docket No. 2-5620. Order of Dis- 
missal 

Murphy, O. P., PRopucE Company, INc. a/t/a O. P. MurpHy & 
Sons v. KeLvin S. Na d/b/a Kin Yip Company. PACA 
Docket No. 2-5848. Decision and Order 

*Nava, Davip & Sons v. E. VecaA & SonS Propuce. PACA 

Docket No. 2-5748. Decision and Order 

NorTH AMERICAN PRODUCE DisTRIBUTORS, INC. v. EDDIE ARAKE- 
LIAN. PACA Docket No. 2-5586. Decision and Or- 


ONEONTA TRADING CORPORATION v. WALTER GAILEY & SONS, 
INC. PACA Docket No. 2-5830. Decision and Order 

PACKERS SALES ASSOCIATES, INC. v. PROJECT TRADEWINDS, 
INC. PACA Docket No. 2-5308. Order of Dismissal 

Pappas, PETE, & Sons, INC. v. PIONEER PRODUCE Co., 
INC. PACA Docket No. 2-5916. Order Requiring 
Payment Of Undisputed Amount And Notice To Show 
Cause 


ParKS ComPANy, INc., THE KEN v. HAROLD H. Urrer and Ray 
MOND L. Utter d/b/a Gratz & UTTER. PACA Docket No. 
2-5786. Decision and Order 

Pat BROKERAGE Co., INC. v. W. F. PINCKNEY Co., INC. 

Docket No. 2-5690. Reparation Order 

Power, T. J., & ComMpANy v. FLoriDA Foop Division or Lucky 
Stores, Inc. a/t/a KasH ‘N’ KarryY FRIENDLY SUPER Mar. 
KETS. PACA Docket No. 2-5835. Decision and Or- 


PROFFER WHOLESALE PRODUCE Co., INc. v. W. F. PINCKNEY Co., 
INC. PACA Docket No. 2-5959. Reparation Order . 

REIMAN, C. A. d/b/a Tri Points WESTERN v. Fruit UNLIMITED, 
INC. PACA Docket No. 2-5936. Reparation Order . 

RELAN, JOSEPH A. d/b/a RELAN PRODUCE FARMS v. GEORGIA 
VEGETABLE Co., INC. PACA Docket No. 2-5798. De- 
cision and Order 
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RELAN PRODUCE FARMS- v. GEORGIA VEGETABLE 
Inc. | PACA Docket No. 2-5798. Stay Order 
RIVERSIDE STRAWBERRY COOLERS, INC. v. W. F. PINCKNEY Co., 
Inc. | PACA Docket No. 2-5951. Reparation Order 
Roya. Packinc Co. v. Ep Given, INc. PACA Docket No 
2-5822. Decision and Order 
SALINAS MARKETING COOPERATIVE v. Tom LaNGE Co., 
PACA Docket No. 2-5810. Decision and Order 
SHAFER LAKE Fruit, Inc. v. KMC Foops Inc. PACA Docket 
No. 2-5890. Dismissal 
SitverR CREEK PackING CompaANy, INC. v. Frurr UNLIMITED 
INC. PACA Docket No. 2-5926. Reparation Order 
Six L’s Packinc Company, Inc. v. ARIZONA FRESH Foops, 
INC. PACA Docket No. 2-5851. Decision and Order 
Stx L’s PackinG Co., INc. v. C. SALADINO AND SON. PACA 
Docket No. 2-5918. Order Requiring Payment Of Un- 
disputed Amount 
*SOUHLAND PRobuUCE Co. a/t/a WESTERN Fruit SALES Co. v. DELTA 
PACKING COMPANY. PACA Docket No. 2-5701. Deci- 
sion and Order 
STANDARD Fruit & VEGETABLE Co., Inc. v. H & H DISTRIBUTING 
Co. PACA Docket No. 2-5987. Order Requiring 
Payment Of Undisputed Amount . or 
STARR Propuce Co. Inc. v. FouR SEASONS WHOLESALE Pro. 
DUCE. PACA Docket No. 2-5986. Reparation Order 
stoops ~=& Witson, INc. v. WHOLESALE PropucE Ex 
CHANGE. PACA Docket No. 2-5775. Decision and 
Order ‘ : wes eh 
SUNKIST GROWERS, INC. v. FISHMAN PropUCE Co. 
Docket No. 2-5697 Decision and Order . rent 
INKIST GROWERS, — IN v. FISHMAN. PropUCE COMPANY. 
PACA Docket No. 2-5698. Decision and Order 
INKIST GROWERS, INC. v. FISHMAN PRODUCE COM 
PANY. PACA Docket No. 2-5699. Decision and Or- 
der Pee 
SUNKIST GROWERS, — IN 
PACA Docket No. 2-5700 Decision and Order 
SUNKIST GROWERS, INC v. FISHMAN PRODUCE COMPANY. 
PACA Docket No. 2-5705 Decision and Order 
Symms’) Fruir Rancu, Inc. v. ARIZONA FRESH  Foops, 
INC. PACA Docket No. 2-5876 Order of Dismissal 
TEIXEIRA Farms, INc. v. Fruit UNLIMITED, INC. PACA Docket 
No. 2-5930. Reparation Order ee ee cares a 
Unirep Potato Distriputors, Inc. v. Potato SALES COMPANY, 
INC. PACA Docket No. 2-5892 Order of Dismissal 
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V.P.S. INTERNATIONAL v. TRADE West MERCHANDISING, INC. 
PACA Docket No. 2-5907. Order of Dismissal 

VeGcPAK, INC. v. Frurr UNLIMITED, INC. PACA Docket No. 
2-5932. Reparation Order 

WELLER, RICHARD PHILLIP d/b/a RICHARD WELLER v. WILLIAM P. 
GEORGE d/b/a WILLIAM ‘KING’ GEORGE. PACA Docket 
No. 2-5773. Decision and Order 
Denial Of Petition To Reopen 

WELLING, PAUL, INc. v. W. L. BAREFooT d/b/a BAREFOOT WHOLE- 
SALE & PRODUCE. PACA Docket No. 2-5856. Deci- 
sion and Order 

West Coast Propuck SALES, INc. v. J & J DIstRIBUTING Com. 
PANY. PACA Docket No. 2-5770. Dismissal 

WESTSIDE PropucE Co. v. E. L. Kempr & Son, INc. PACA 
Docket No. 2-4866. Dismissal 

WISCONSIN PICKLE PropucrErS, INC. v. CHICAGO PICKLE Prop. 
ucTS, INC. PACA Docket No. 2-5751. Decision and 
Order 

YOKOYAMA Bros. a/t/a BEE & BEE PRODUCE v. CAL-VEG SALES, 
INC. PACA Docket No. 2-5828. Decision and Order 


REPARATION DEFAULT DECISIONS (RD): 


Apattl, C. A. d/b/a ALEX ABATTI BROKERAGE a/t/a A & M Pro. 
DUCE Co. v. SINGH PRODUCE OF NEW Mexico INC. a/t/a ALEX- 
ANDERS WHOLESALE PRODUCE PACA Docket No. 
RD-82-69 

ABATTI Propuce Inc. v. SINGH PRODUCE OF NEW Mexico INc. 
a/tla ALEXANDERS WHOLESALE PRODUCE. PACA Docket 
No. RD-82-13 

AcE Tomato Co., INC. v. PRECIOSA PACKING HOusE_ INC. 
PACA Docket No. RD-81-341 

* ACTION PRODUCE v. JAMES H. McGuyrt Propuce Co. PACA 
Docket No. RD-82-133 

ACTION PRODUCE v. SINGH PRODUCE OF NEw Mexico INC. a/t/a 
ALEXANDERS WHOLESALE PRODUCE. PACA Docket No. 
RD-82-25 

Acri-PAk Fruir Co. v. BANANAS, INC. 

RD-82-103 

AGRI SALES v. PERRY R. HARRISON d/b/a PINE BLUFF PRO. 
DUCE. PACA Docket No. RD-82-91 

AMERI-CAL PrRopUCE, INC. v. J. R. BRooKsS & Son, INC. PACA 
Docket No. RD-81-334. Default Order And Order De- 
nying Petition To Reopen After Default 

ANTLE, Bup, INc. v. NIELSEN PRODUCE Co. PACA Docket No. 
RD-81-350 
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APACHE TOMATO Co., INC. v. FARM FRESH PRODUCE Co. 
Docket No. RD-82-6 
Stay Order 
Order Vacating Stay 

ARAKELIAN, GEORGE, FARMS Inc. v. SINGH PRODUCE OF MEXICO 
Inc. a/tla ALEXANDERS WHOLESALE PRODUCE. PACA 
Docket No. RD-81-353 8 4 

ARKANSAS VALLEY PRODUCE OF TEXAS, INC. v. PETE SINGH Prop. 
INC. PACA Docket No. RD-82-68 

Bano Distriputors, INC. v. WAYNE CUSIMANO, INC. 


d/b/a FLoyp M. “Tap” Evans PRODUCE. PACA Docket 
No. RD-82-128 re CPor ee ae 
BENGARD, Tom, RANCH, INc. v. FRurr UNLIMITED, INC. 


DEFEO d/b/a CENTRAL PRODUCE Co PACA Docket No. 
RD-82-101 sere. 
BERWICK VEGETABLE COOPERATIVE UV. WATERMILL Export, INC. 
PACA Docket No. RD-82-70 
BIANCHI & SONS PACKING Co. v. TOMATOES, INC. PACA Dock- 
et No. RD-81-359 5% ee Sot 
ACKWELL PRODUCE COMPANY v. NIELSEN PRODUCE Co. 
PACA Docket No. RD-82-29 ‘ 4 
UE ANCHOR OF Los ANGELES, INC. v. TIMOTHY S. ANTHONY and 
GreEGoRY D. JOHNSON d/b/a A-Z UNLIMITED PACA Dock- 
et No. RD-82-131 Sec 4a Pee 
UE ANcHoR, INc. v. Ropert L. DRABEK Co., 
Docket No. RD-82-59 ... hota 
UE ANCHOR, INC. v. RopertT L. DRABEK Co., 
Docket No. RD-82-153 .. : i See Sie 8 
UE ANCHOR, INC. v. ROBERT L. DRABEK Co., INC. and/or 
ROUNDY’S INCORPORATED a/t/a UNITED Foops. PACA 
Docket No. RD-82-33 plc eee ; tide alk. 
BLuE RipGe MarKrET OF VA. INC. v. SUNSHINE SALAD Co. 
INC. PACA Docket No. RD-82-16 wrevdy 
BONAFEDE, PETER J. d/b/a J. BONAFEDE & SONS v. COLLEY Woops 
INC. PACA Docket No. RD-82-48 
*BoniTa PACKING Co. v. ARIZONA FRESH Foops INc. 
Docket No. RD-82-143 
BorDER Fruir Co. INc. v. Pere SINGH Prop. INc. 
Docket No. RD-82-54 





*Current month May 1982 decisions. 


PAGE 


600 


796 


796 


598 


1001 


596 


999 


597 





CUMULATIVE LIST OF DECISIONS REPORTED 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


Agriculture Decisions—Cont. 


PAGE 
Reparation Default Decisions (RD)—Cont. 


Boston Tomato Co., INc. v. CoLLEY Woops, INc. PACA 
Docket No. RD-81-231. Order Denying Petition To Re- 
open After Default And Vacating Stay Order 
*BROWNIE BROKERAGE INC. v. PRODUCE BROKERS INC. PACA 
Docket No. RD-82-129. Order of Dismissal 
*CaL-CeEL Marketinc Inc. v. FouRSOME BROKERAGE _ INC. 
PACA Docket No. RD-82-154 
CaL-CEL MARKETING, INC. v. JOHN KAPER. PACA Docket No. 
RD-82-12 
CaL-VEG SALES INC. v. NIELSEN PRODUCE Co. PACA Docket 
No. RD-82-10 
*CANADA PACKERS DIVISION OF WILLIAMS Davis Co. INC. v. 

CasiTa Farms INC. PACA Docket No. RD-82-1389 
*Cotorabo Porato GROWERS EXCHANGE v. IRISH PropuCcE Co. 

PACA Docket No. RD-82-156 1001 
*CoLORADO PoTato GROWERS EXCHANGE v. WARLEY Fruit & Pro. 

DUCE, INC. PAA DOCKSLING SDS Oe eH LOe «calc Uiele cs ciwle ed eee ae 1002 

Cook SALES CoMPANY v. JAMES H. McGuyrtr d/b/a McGuyrt 
PRODUCE Co. PACA Docket No. RD-81-362 

*Cook Sates CoMPANY v. RicH-Pac Propuce_ Inc. PACA 
Docket No. RD-82-137 

Cook SALES COMPANY v. WILLIAM JAMES DaNILSON d/b/a Happy 
DAN’s. PACA Docket No. RD-82-23. Denial Of Mo- 
tion To Reopen After And Default Order 

COUTURE FARMS v. PETER J. EMBERTON d/b/a MIxT PRODUCE a/t/a 
WESTERN Mixt Propucr Co. PACA Docket No. 
RD-82-58 

CroseTt1 FRozEN Foops Inc. v. 

PACA Docket No. RD-81-364 

CULIACAN PrRopUCE COMPANY INC. v. JAMES P. MORENO d/b/a 
VeEG-PRO DISTRIBUTORS. PACA Docket No. RD-82-115 

CULIACAN PRropuCE ComMPANY, INC. v. PETE SINGH Prop. 
INC. PACA Docket No. RD-82-41 

CUSUMANO Bros. Co., INc. v. Dick’s Propucr, INC. 

Docket No. RD-82-102 

DEBRUYN PRopuUCE Co. v. DEFEO Fruit Co., INc. 
Docket No. RD-79-70. Dismissal 

DoBLER, CARL F. and Ken W. Doser d/b/a CarL DOBLER & 
Sons v. Fruir UNuimitep, INc. PACA Docket No. 
RD-82-121 

DyaL, Le Roy, Jr., INc. v. PHiLtip R. WELLER d/b/a RicHARD 
WELLER. PACA Docket No. RD-81-357. Order Re- 
opening After Default 

EDINBURG FRuIT & VEGETABLE Co., INC. v. MILLER’S BROKERAGE 
INC. PACA Docket No. RD-82-60 
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ENGLUND EQUIPMENT COMPANY v. DANNY LEWIS YOUNG d/b/a 
HuGH YOUNG PRrRopuCcE & COMPANY. PACA Docket No. 
RD-79-41. Order of Dismissal 
FANCEE Farms, INc. v. JOHN KAPER. PACA Docket 
RD-82-17 
FANCIFUL COMPANY v. CARL D. NIELSEN and LEADELL (LEE) D. 
NIELSEN d/b/a NIELSEN PRODUCE Co. PACA Docket No. 
RD-81-351 
FISHER RANCH CORPORATION v. CARL D. NIELSEN and LEADELL 
(LEE) D. NIELSEN d/b/a NIELSEN PRODUCE Co. PACA 
DOGKOUING: RRD-Si one © cs os Ved eek Coen a 
Forp, MALVIN G. d/b/a MALVIN ForbD ProbuUCE v. D & N PropUCE 
BROKERS INC. PACA Docket No. RD-82-51 
ForNEY Fruir & Propuce Co. Inc. v. W. F. PICKNEY 
INC. PACA Docket No. RD-82-119 
Fruit Pak INc. v. T.J.L. ENTERPRISES INC. 
RD-82-36 So rae pee ee 
*G. & J. Propucer, Inc. v. Tomatogs, INC. 
RD-82-155 1001 
G & L Farms v. Mixt Propuce a/t/a WESTERN MIXT PRODUCE 
Co. PACA Docket No. RD-82-95 . 4 oA 790 
G. & S. Propuce Company, Inc. v. DeFeo Fruir Co., INc. 
PACA Docket No. RD-79-42. Dismissal 600 
*GaFFORD Propuce INc. v. WEBB-Davis Fruit Company INc. 
PACA Docket No. RD-82-157 ... 1001 
GENERAL Potato & ONIon Distr. Lrp. v. WATERMILL EXPORT 
INC. PACA Docket No. RD-82-53 6b ite ee ee 
GEORGE BROKERAGE ComPANy Inc. v. La Casita Farms Inc. 
PACA Docket No. RD-82-117 
GERAWAN, R. M., Co. INC. v. WATERMILL Export INc. PACA 
Docket No. RD-82-52 . 
GOLMAN-HAybEN Co., INc. v. SAM PETRO PRODUCE. 
Docket No. RD-82-34 
GRANADA MARKETING INC. v. BANANAS, INC. 
No. RD-82-104 
*GREEN VALLEY PRODUCE 
INC. PACA Docket No. RD-82-151 eucekas . 1000 
GRIFFIN & BRAND OF MCALLEN, INC. v. MILLER’S BROKERAGE 
INC. PACA Docket No. RD-82-19 
*GrIFFIN-HOLDER Co. v. RicH-Pac Propuce INc. 


792 


. 1000 


GREEN VALLEY PRODUCE DISTRIBUTORS. PACA Docket 
No. RD-82-89 . 
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*GrowerS MARKETING SERVICE, INc. v. Dice’s Propuce, INc. 
PACA Docket No. RD-82-141 
*GROWERS MARKETING SERVICE INc. v. PHiLip Marra _INc. 
PACA Docket No. RD-82-145 
HaLL, H. & Co. INc. v. NIELSEN PRODUCE Co. PACA Docket 
No. RD-82-22 
HAMILTON, L. R., INc. v. JAMES P. MorENO d/b/a VeEG-PrO Dis- 
TRIBUTORS. PACA Docket No. RD-82-96 790 
HARLOFF, ROGER, PACKING, INC. v. SPRINGFIELD TOMATO Co., 
INC. PACA Docket No. RD-82-50 597 
Harney, Gary D. d/b/a Gary D. HARNEY Co. v. MARANO Bros. 
Du PaGE PRopUCE INC. PACA Docket No. RD-82-1238 ............... 795 
HARRISON Prop. Co. a/t/a HARRISON & LOGAN Prop. Co. v. HER. 
BERT W. Lewis d/b/a HERBERT LEWIS PRODUCE. PACA 
Docket No. RD-82-126 .... 
HARTLEY, BLAINE, INC. v. CARLO A. Sacco, JR. d/b/a CARLO’S 
PRODUCE. PACA Docket No. RD-82-100 
HARVEST SALES, INC. v. CARL D. NIELSEN and LEADELL (LEE) D. 
NIELSEN d/b/a NIELSEN PRODUCE Co. PACA Docket No. 
RD-81-349 
HOMESTEAD TOMATO PACKING Co. INC. v. FRANK SHIRLEY, JR. and 
FRANK SHIRLEY, SR. d/b/a FRANK SHIRLEY & SON. PACA 
Docket No. RD-81-344 
HORWATH & ASSOCIATES INC. v. JAMES P. MorENO d/b/a VEG-PRO 
DISTRIBUTORS. PACA Docket No. RD-82-20 
HOVERSEN & Sons v. Fruit UNLIMITED INC. PACA Docket 
No. RD-82-108 
Hunt Om Company a/t/a PLANTATION PRODUCE COMPANY 
v. CLYDE S. BERRYHILL and JAMES R. BERRYHILL d/b/a Brr- 
RYHILL’S PRODUCE. PACA Docket No. RD-82-38 
Hunt Or Company aj/t/a PLANTATION PRODUCE COMPANY 
v.Davip L. ANTHONY d/b/a Tri SraTE BROKER. 
AGE. PACA Docket No. RD-81-347 
*IpaHo Potato PAcKERS Corp. v. FaRM FRESH Propuce Co. 
PAGA TROGKGUING TU) =O 2 = 149 io ines ca os eave pen eos oe 1000 
IMPERIAL PropuceE Co. Inc. v. J & L Propuce INc. PACA 
Docket No. RD-82-55 597 
*J-B Disrriputinc Co. v. RicH-Pac Propuce, Inc. 
Docket No. RD-82-140 999 
JEWETT, Les, ASSOCIATES v. SINGH PRODUCE OF NEW Mexico INc. 
a/tla ALEXANDERS WHOLESALE PRODUCE. PACA Docket 
No. RD-82-88 
JOHNSTON-GIBSON SALES COMPANY Uv. ARIZONA FRESH Foops 
INC. PACA Docket No. RD-82-82 
JOHNSTON-GIBSON SALES CoMPANY v. WesB-Davis Fruit Co. 
PACA Docket No. RD-82-114 
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JONES, Bos, RANCH v. DEF EO Fruit Co., INc. PACA Docket 
No. RD-79-51. Dismissal 

JOHNSTON-GIBSON SALES ComMPANY vu. CARL D. NIELSEN and 
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ANIMAL QUARANTINE AND RELATED 
Cite as 41 A.D. 845 


(No. 21,561) 


In re DR. JAMES S. RUSTER. VA Docket No. 15. Decided May 14, 
1982. 


Brucellosis exposed cattle—Improper issuance of health certificates— 
Revocation of veterinary accreditation 


Where respondent improperly issued health certificates for the unrestricted movement in- 
terstate of brucellosis exposed cattle, respondent’s veterinary accreditation is here- 
by revoked. 


John G. Liebert, Administrative Law Judge. 
Terry Medley, for complainant. 
William B. Deas, Kansas City, Mo., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a disciplinary proceeding under the regulations promulgated 
under the Animal Quarantine and Related Laws (21 U.S.C. § 111 et 
seq.), in which Administrative Law Judge John G. Liebert filed an ini- 
tial decision and order on February 16, 1982, revoking respondent’s ac- 
creditation as a veterinarian authorized to perform official duties under 
Federal-State disease eradication programs because he improperly is- 
sued official health certificates for the unrestricted movement interstate 
of brucellosis exposed cattle. 

On March 30, 1982, respondent appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s cases 
subject to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. 
§ 2.35).! On April 22, 1982, the case was referred to the Judicial Officer 
for decision. 

After a careful review of the entire record in this proceeding, the ini- 
tial decision and order and the Order Denying Respondent’s Motion to 
Dismiss and Respondent’s Petition to Reopen and Reargue Decision are 
adopted as the final decision and order, with several trivial changes, fol- 
lowed by additional conclusions by the Judicial Officer. 


1. The position of Judicial Officer was established pursuant to the Act of April 4, 1940 
(7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 
(1953), reprinted in 5 U.S.C. app., at 764 (1976). The Department’s present Judicial Officer 
was appointed in January 1971, having been involved with the Department’s regulatory 
programs since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relat- 
ing to appeals from the decisions of the prior Judicial Officer; and 8 years as administrator 
of the Packers and Stockyards Act regulatory program). 
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ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 


This is an administrative proceeding for the revocation of the respond- 
ent’s veterinary accreditation for violation of the standards for accredit- 
ed veterinarians (9 CFR 161.2), hereinafter referred to as the standards, 
in accordance with the Rules of Practice in 9 CFR 162.1 et seq. and 7 
CFR 1.130 et seq. (42 FR 10960 and 42 FR 748). 

This proceeding was instituted by a complaint filed on June 10, 1980, 
by the Administrator of Animal and Plant Health Inspection Service, 
United States Department of Agriculture. The complaint alleged that on 
or about October 10, October 27 and November 28, 1979, respondent is- 
sued official interstate health certificates numbers 73-623521 through 
24, 73-646407, and 73-646365 and 66, respectively, for the unrestrict- 
ed movement from Oklahoma to Kansas of brucellosis exposed cattle in 
violation of the standards. Respondent in his answer admitted to issuing 
said health certificates on or about those dates referred to, but denied 
that issuing the health certificates were violations of the standards. Re- 
spondent further contended that he fulfilled his responsibilities under 
the standards and “in no way contributed to the movement of exposed 
cattle into the channels of interstate commerce”. 

Oral hearing on the matter was held in Oklahoma City, Oklahoma, on 
October 30 and 31, 1980, before Administrative Law Judge John G. Lie- 
bert. Complainant was represented by Terry L. Medley, Esq., Office of 
the General Counsel, United States Department of Agriculture, Wash- 
ington, D.C. 20250. Respondent was represented by William B. Deas, 
Ksq., and Gerard D. Eftink, Esq., Attorneys at Law, 4900 Oak Street, 
Kansas City, Missouri 64112. At the conclusion of the hearing the par- 
ties were afforded the opportunity of filing proposed findings of fact and 
briefs, which they did. 


PERTINENT REGULATIONS 


9 CFR 161.2 provides, in relevant part, that: 


An accredited veterinarian shall perform official duties 
subject to the supervision and direction of the Veterinari- 
an in Charge and the State Animal Health Official and 
shall observe the following specific standards: 


xwenwkkxe * 


(b) an accredited veterinarian shall not sign any certifi- 
cate, form, record or report, or permit such a certificate, 
form, record, or report to be used until, and unless, he has 
ascertained that it has been accurately and fully completed 
clearly identifying the animals) or bird(s) to which it ap- 
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plies and showing the results of the inspection, test, or vac- 
cination, etc., he has conducted . . . . (An accredited veteri- 
narian shall not sign any certificate provided for by the 
Animal Welfare Act or its regulations and standards un- 
less he has ascertained that statements contained therein 
are complete, clear and accurate.) The accredited veter- 
inarian shall distribute copies of certificates, forms, rec- 
ords and reports, according to instructions issued to him 
by the Veterinarian in Charge or the State Animal Health 
Official. 
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(g) An accredited veterinarian shall take such measures 
as are necessary to prevent the spread of communicable 
diseases of livestock or poultry .. . 

(h) An accredited veterinarian shall keep himself cur- 
rently informed on Federal and State regulations govern- 
ing the movement of animals and poultry, and on proce- 
dures applicable to disease control and eradication pro- 
grams, including emergency programs, and on definitions, 
regulations, and standards under the Animal Welfare Act, 
and any legislation amendatory thereof, and on regula- 
tions under the Horse Protection Act of 1970, and any leg- 
islation amendatory thereof. He shall carry out all of his 
responsibilities under the applicable Federal programs and 
cooperative programs in accordance with such regulations 
and instructions issued to him by the Veterinarian in 
Charge or the State Animal Health Official, or both. 


9 CFR 161.3 (a) provides, in relevant part, that: 


the Secretary is authorized to suspend for a given period of 
time, or to revoke, the accreditation of a veterinarian when 
he determines that the accredited veterinarian has not 
complied with the “standards for Accredited Veterinar- 


FINDINGS OF FACT AND CONCLUSIONS 


1. Brucellosis is a contagious, infectious, and communicable disease 
affecting livestock. For many years the Federal Government has main- 
tained a vigorous and costly program directed to the control and eradica- 
tion of this disease. It is prevalent in cattle. Because of the large wide- 
spread economic impact of the cattle industry on the nation, the success 
of the Brucellosis Program is of national importance. In carrying out the 
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Program the Federal Government, through regulations issued by the 
United States Department of Agriculture, has inter alia restricted the 
interstate movement of cattle unless such cattle have been certified to be 
free of the disease. (See 9 C.F.R. Part 78). Licensed State veterinarians 
approved by the established Federal authorities are inter alia authorized, 
pursuant to very specific Regulations (9 C.F.R. Part 160-162), to issue 
health certificates attesting that the animals covered thereby are free to 
move. Such veterinarians are “Accredited Veterinarians”. Accreditation 
means authorized to “perform functions required by cooperative State- 
Federal disease control and eradication programs.” 

2. Respondent, Dr. James S. Ruster, is an individual residing at 1046 
South Chickasaw, Pauls Valley, Oklahoma. 

3. Respondent is now, and at all times material herein was, a Doctor 
of Veterinary Medicine licensed to practice in the State of Oklahoma, 
and an accredited Federal veterinarian under the provisions of the regu- 
lations of Title 9, Code of Federal Regulations, part 160-162. 

4. Respondent is now, and at all times material herein was, an ap- 
proved market veterinarian at Pauls Valley Auction, Pauls Valley, Okla- 
homa. 

5. Respondent, as an accredited veterinarian, was issued instructions 
by Animal Health Officials of the State of Oklahoma and the USDA to 
prevent the spread of communicable diseases of livestock. 

6. Respondent, as a condition of acquiring and keeping his Federal ac- 
creditation, pledged to abide by the standards for accredited veterinar- 
ians, as provided in Title 9, Code of Federal Regulations, Part 161.2. 

7. On October 5 and 6, 1979, Respondent collected blood samples for 
brucellosis testing from 407 head of cattle owned by Don Kniss, Okla- 
homa City, Oklahoma. He put the blood samples in nine (9) groups of 
forty (40) each, one group of thirty-five (35) and one group of twelve (12). 
Respondent testified that these samples were sent in groups for his con- 
venience. He further stated under cross-examination that in his opinion 
all of the animals were one herd. On October 6, 1979, he submitted 
these blood samples, along with the corresponding brucellosis test chart 
forms, to the Federal-State laboratory, Oklahoma City, Oklahoma, for 
brucellosis testing. On the testimony of the testing laboratory officials 
the manner in which the brucellosis test charts forms were submitted by 
the Respondent indicated that the blood samples were from eleven (11) 
different herds. On October 10, Respondent called the Federal-State lab- 
oratory by telephone to find out the brucellosis test results. He was ad- 
vised that the results disclosed a brucellosis reactor animal in two (2) of 
the eleven (11) group samples as submitted by Respondent. 

On October 11, 1979, Respondent received the test results on two of 
the eleven groups of samples which covered approximately seventy-five 
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(75) animals. Specifically, the group two brucellosis test chart number 
61133 revealed an animal with test tube number 34 and identification 
number ANE6168 as a reactor to brucellosis; also, the group six brucello- 
sis test chart number 61137 revealed an animal with test tube number 
99 and identification number BEA4185 as a reactor to brucellosis. The 
test results on the remaining groups were received by Mr. Kniss and 
made known to Respondent on October 11. 

8. Chapter 1, part 1 (v), of the Uniform Method and Rules for Brucel- 
losis Eradication and 9 CFR part 78.1 (x), both define brucellosis ex- 
posed animals as any animal that is part of a herd known to be infected 
or that has been in contact with a brucellosis reactor animal. 9 CFR 
78.1 (p) defines a herd as, “known to be affected”, if any animal in the 
herd has been classified as a brucellosis reactor animal. 9 CFR 78.8 re- 
stricts the interstate movement of brucellosis exposed animals, (with 
certain exceptions not applicable to this proceeding) to quarantined feed- 
lots until certified as non-infected, or for immediate slaughter if reactor 
animals. Therefore, according to the definition of brucellosis exposed 
animals, and the restrictions imposed on such animals, since all of the 
blood samples collected by the Respondent were collected from animals 
in one herd, all of the animals listed on all eleven (11) groups of blood 
samples were brucellosis exposed animals, and their interstate move- 
ment would be restricted and the animals sent to slaughter, if reactor 
animals, or otherwise to quarantined feedlots. 

Respondent, during direct and cross examination, testified that the 
blood samples were from one (1) herd, not eleven (11) separate herds, 
and that, in his opinion, when the two (2) reactor animals were disclosed, 
it made the remaining animals all exposed. Specifically, Respondent 
stated, “that the whole bunch should have been tied up”. This is a correct 
statement of the regulations and procedures. Respondent thus admitted 
that he was aware of the procedures for dealing with exposed animals 
and that he knew that movement of exposed animals interstate is pro- 
hibited. In spite of the fact that Respondent did not have the results of 
some of the blood tests until October 11, he issued the day before, on Oc- 
tober 10, 1979, four separate health certificates, No’s 73-623521, 
73-623522, 73-623523, and 73-623524, allowing the interstate ship- 
ment of 237 animals some of which were from this herd of brucellosis ex- 
posed cattle from Don Kniss, Oklahoma City, Oklahoma, to Kevin Wil- 
liams, Sublette, Kansas. This is a direct and wilful violation of the regu- 
lations. Without Respondent’s certificates the animals could not have 
entered Kansas. 

The result of this violation is that on a routine testing of this shipment 
on December 20, 1979, which was quarantined in Kansas as a routine 
matter under the State law before further movement, eleven of the ani- 
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mals were disclosed to be reactors. Fortunately, the operation of the 
State of Kansas inspection service prevented the further spread of the 
disease. 

The procedures require that all of the animals in the exposed herd 
should have been quarantined for 120 days after the 2 reactor animals 
had been removed. After 120 days of quarantine the herd would be re- 
tested and, if no infected animals were found, the quarantine would be 
lifted. As an alternative to quarantine the animals could have been certi- 
fied as infected and moved to slaughter or to a controlled feedlot for fat- 
tening before slaughter. No other handling of the animals could be made 
under the regulations. 

There is strong and uncontroverted evidence that Respondent and Mr. 
Kniss knew that this entire herd was infected but, notwithstanding, to- 
gether they selected animals from this herd to fulfill a contract with 
Kevin Williams. This is a flagrant violation of the regulations and proce- 
dures. Additionally, the evidence discloses that in issuing the four above- 
mentioned health certificates respondent inaccurately reported the date 
of the tests and omitted certain other required information; viz. the test 
results and sex, age, and breed of cattle shipped. The purpose of this in- 
formation is to insure proper identification of the listed animals. 

9. The evidence discloses that on October 27, 1979, Respondent 
signed and issued for Don Kniss two official health certificates num- 
bered 73-646406 and 73-646407, allowing the interstate shipment 
from Oklahoma to Irwin Powell, Sublette, Kansas, of 61 head of cattle. 
Included in this shipment were (5) five head of cattle known by Respond- 
ent to have been exposed to brucellosis. These were a part of the original 
single herd of 407 animals covered by the (11) eleven blood test groups 
previously mentioned. 

Additionally, these health certificates contained incorrect statements 
and/or omissions of information required by the regulations to be shown. 

10. The evidence further discloses that Respondent, on November 28, 
1979, signed and issued for Joe Baker, Moore, Oklahoma, (2) two health 
certificates numbered 73-646365 and 73-646366, allowing the inter- 
state shipment from Oklahoma to John Veltri, Moscow, Kansas, of 60 
head of cattle. The evidence is that Joe Baker is the son-in-law of Don 
Kniss and in this transaction he was acting for Don Kniss. Included in 
this shipment were (58) fifty-eight head some of which were known by 
Respondent to have been exposed to brucellosis because, they were also a 
part of the Kniss herd of 407 animals previously referred to, all of which 
were exposed animals. 

Additionally, these health certificates contained incorrect statements 
and/or omissions of information required by the procedures and forms to 
be shown. 
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11. Respondent attempted to justify his action in the issuance of the 4 
certificates on October 10 as simple carelessness. His statement is that 
he was very busy and prepared the certificates before the test results 
were known because he did not expect the results to show any infected 
animals. He received by telephone partial test results on the herd show- 
ing infection on October 10. He had all of the test results on October 11. 
(The other test results had been picked up by Don Kniss and given to 
him.) With all of the test results in hand he and Don Kniss, nevertheless, 
treated the test results (11 groups) as if they applied to 11 separate 
herds. Both knew this to be improper. They separated the animals in the 
herd for shipment to Kevin Williams, and for limited quarantine pur- 
poses, i.e., only the animals in the 2 test groups, in a manner which 
would give the appearance of proper conduct if there were, in fact, 11 
separate herds. This was a deliberate act; not a careless act. 

Respondent stated that after he had received the oral report on Octo- 
ber 10 that some of the animals (in two of the test groups) were infected 
he made new certificates covering animals not in the two test groups. 
When the certificates covering the shipment were forwarded he careless- 
ly used the first pre-prepared certificates instead of the later ones! The 
allegedly later-prepared certificates were not put into evidence. But 
even if they had been used by Respondent they would not have been any 
more correct than the ones forwarded — because none of the animals 
should have been certified. And Respondent knew it. 

The incorrect certificates issued covering the later two shipments were 
the result of failure to quarantine the remaining animals covered by the 
nine test groups, i.e., those covered in the test groups the results of 
which were picked up by Don Kniss. These were exposed animals, and 
Respondent by his own admission knew it. Yet, these exposed animals 
were allowed to be commingled with other animals and were shipped 
along with them — and all covered by Respondent’s health certificates. 

We find no merit in or justification for Respondent’s actions. There 
are involved in this matter not just one act of violation of the Brucellosis 
Program regulations by a single act of gross negligence as contended, 
but several deliberate violations. These constitute serious breaches of re- 
sponsibility and nonperformance of acts required of him in his capacity 
as an accreditated veterinarian. As we review the record we note, also, 
Respondent’s statements of disagreement with the Program and the 
manner in which it is conducted. 

12. Respondent contends as a matter of defense that the accreditation 
of veterinarians constitutes the issuance of a license and that, as such, it 
falls within the ambit of Administrative Procedure Act (5 U.S.C. § 588). 
Specifically, Respondent contends that the agency cannot withdraw or 
suspend Respondent’s accreditation as requested because: 
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“xxx. Except in cases of willfulness or those in which pub- 
lic health, interest, or safety requires otherwise, the with- 
drawal, suspension, revocation, or annulment of a license 
is lawful only if, before the institution of agency proceed- 
ings therefor, the license has been given — 


(1) notice by the agency in writing of the facts or con- 
duct which may warrant the action; and 


(2) opportunity to demonstrate or achieve compliance 
with all lawful requirements. xxx). (5 U.S.C. 558 (c) ). 


On the basis of this argument Respondent contends that the agency as 
a result of this action cannot revoke or suspend Respondent’s license be- 
cause it did not give him an opportunity to demonstrate or achieve com- 
pliance. 

We find no refuge for Respondent in this argument. Accreditation of 
Veterinarians is not a license to which an applicant is entitled as a mat- 
ter of law. It is solely a ministerial privilege conferred on certain veteri- 
narians to cooperate in the management of the Brucellosis Program. 
This privilege is conferred at the discretion of the Deputy Administrator 
as set out in 9 C.F.R. Part 161. It is not necessary, however, to engage in 
a lengthy dissertation of the distinctions between a license and accredi- 
tation under the Program to answer Respondent’s argument because, 
even if accreditation were a license, the exception provided in the stat- 
ute would apply. The actions of Respondent in issuing the Certificates 
were clearly willful acts and willful violations of the Regulations. More- 
over, the acts of Respondent were detrimental to the public interest. 

zxkwkeewkk xk 

We have carefully considered all of the arguments, contentions, mo- 
tions and proposed findings of the parties, and to the extent they are in- 
consistent with those expressed herein they are denied or are deter- 
mined to be immaterial. On the basis of the facts as found herein, we 
conclude and determine that Respondent’s accreditation should be re- 
voked. Accordingly, the following Order should be issued. 


ADMINISTRATIVE LAW JUDGE’S ORDER DENYING 
MOTION TO DISMISS AND REOPEN 


On February 16, 1982, an initial Decision in this proceeding was filed 
and served on the parties. 

The official docket in the Hearing Clerk’s Office discloses that on 
January 18, 1982, the attorney for complainant filed a Request to Ex- 
pedite Decision. Attached thereto was a copy of a letter, dated December 
17, 1981, from the Director, Animal Industry Division, Oklahoma State 





DR. JAMES S. RUSTER 853 
Cite as 41 A.D. 845 

Department of Agriculture, requesting expedition of a decision because 
of information he had received that the United States Attorney and the 
attorney for respondent had arrived at an agreement in a criminal pre- 
trial diversion proceeding that also affected accreditation of respondent. 
This letter stated that the terms of the “plea-bargaining” included in the 
agreement had not been discussed with his office. 

On February 16, 1982, respondent’s attorney filed Respondent’s Re- 
quest for Leave to File a Response, to complainant’s Motion to Expedite 
the Decision. The request was for twenty (20) days time within which to 
file a response, and a further request that no decision be rendered within 
that period. Inasmuch as no substantial reason was given for delaying a 
decision, it was issued. 

On February 25, 1982, respondent’s attorney filed a Motion to Dismiss 
this proceeding. On March 1, 1982, respondent’s attorney filed a Peti- 
tion to Reopen and Reargue Decision. On March 8, 1982, complainant’s 
attorney filed a Response in Opposition to Respondent’s Motion to Dis- 
miss and Respondents Petition to Reopen and Reargue Decision. 

Respondent’s two pleadings are, in substance, based upon a series of 
attached exhibits which refer to negotiations and an agreement between 
the Assistant United States Attorney for the Western District of Okla- 
homa and respondent’s attorney for the limitation of the sanction to be 
imposed in this administrative action as a part of a plea-bargaining in a 
pre-trial diversion arrangement in a criminal action before the United 
States Court for the Western District of Oklahoma against respondent 
and a person not a party to this administrative proceeding. Respondent’s 
attorney alleges that complainant’s attorney was a party to this agree- 
ment and that such agreement is binding and controlling in this action. 

Complainant’s attorney’s Response denies any participation by him in 
the agreement which was signed by the Assistant United States At- 
torney and respondent’s attorney purporting to dispose of the criminal 
action by plea-bargaining the sanction in this proceeding. Attached to 
the Response is a series of correspondence, notes, and a lengthy descrip- 
tion of the development of the negotiations in the pre-trail diversion. 

A review of the documents, filed by the attorneys in the immediate 
matter, discloses that complainant’s attorney expressly did not approve 
the sanction limitation to be imposed on respondent in this administra- 
tive action, as reflected in the agreement signed by attorneys for the par- 
ties to the criminal action on December 15, 1981. Certainly this Ad- 
ministrative Law Judge was not advised by respondent’s attorney of the 
proposed arrangement until now — after the decision on the merits was 
issued and two months after the agreement was signed. 

The authority of Secretary of Agriculture to grant accreditations to 
veterinarians, and to withdraw accreditations after full hearing, is a 
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matter of primary jurisdiction. The initial decision filed on February 16, 
1982, was an exercise pursuant to that authority on the basis of the facts 
presented at a full hearing and on the record. Consistent with the ap- 
plicable rules of procedure and sound judicial process the authority of 
the Administrative Law Judge cannot be negated or circumvented by an 
agreement made in a foreign proceeding without his concurrence. No re- 
quest for participation, or even notice of the criminal proceeding, or ne- 
gotiations with respect thereto, was presented to the Administrative 
Law Judge so that its impact on the conclusions or sanction sought to be 
imposed could be considered. Moreover, the documents filed clearly dis- 
close that the agency’s authorities responsible for the administration of 
the Veterinary accreditation program and their attorney in this proceed- 
ing did not concur or participate in the agreement. 

On the basis of the foregoing, and the further fact that no denial of 
due process has been shown by respondent’s attorney, it is hereby 

ORDERED that respondent’s Motion to Dismiss and respondent’s Peti- 
tion to Reopen and Reargue Decision are denied. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


On appeal to the Judicial Officer, respondent contends that the ad- 
ministrative proceeding should be dismissed in accordance with the 
agreement between respondent and the Assistant United States At- 
torney in connection with the “plea-bargaining” relating to the criminal 
action filed against respondent. Respondent requests that the adminis- 
trative proceeding be reopened to permit testimony from the Assistant 
United States Attorney confirming respondent’s contention that com- 
plainant’s attorney in this administrative proceeding agreed that the ad- 
ministrative proceeding would be dismissed in accordance with the 
“plea-bargaining” negotiations. 

No useful purpose would be served by receiving testimony from the 
Assistant United States Attorney. His letter of February 11, 1982, to 
the Administrative Law Judge expressly states his view that complain- 
ant’s attorney agreed to dismiss the administrative action if respondent 
complied with the Pre-Trial Diversion Program, including the voluntary 
surrender of his accreditation for six months; that the Assistant United 
States Attorney so advised respondent; and that respondent voluntarily 
began serving a six-month suspension of his Federal accreditation begin- 
ning December 18, 1981. 

It is equally clear, however, that complainant’s attorney and the ad- 
ministrative officials adamantly deny ever agreeing to a dismissal of the 
administrative action unless respondent gave up his accreditation for 12 
months. In fact, this Department was so displeased with the actions by 
the Assistant United States Attorney that it brought the matter to the 
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attention of the Department of Justice, which is conducting an internal 
investigation of the Assistant United States Attorney’s conduct. 
Irrespective of whether the Assistant United States Attorney deliber- 
ately misrepresented the Department's position or merely misunder- 
stood the Department’s position, it is clear that respondent’s attorney re- 
lied on hearsay in a matter that was far too important for hearsay. Re- 
spondent’s attorney knew that the Assistant United States Attorney was 
not a counsel of record in the administrative proceeding and had not au- 
thority to file a motion to dismiss the administrative proceeding. Re- 
spondent’s attorney knew that such a motion could only be filed by com- 
plainant’s attorney. In a matter of this importance, respondent’s attor- 
ney should have received written assurance from complainant’s attorney 
as to the action complainant would take under the proposed criminal set- 
tlement. It would have been easy for respondent’s attorney to have tele- 
phoned complainant’s attorney to obtain his views directly, with written 
confirmation. Accordingly, there is no basis for applying the doctrine of 
equitable estoppel to compel the Department to dismiss the administra- 
tive proceeding, even if the doctrine were applicable to the Government. 
However, I adhere to the view that equitable estoppel does not apply 
to the Government acting in its sovereign capacity. As stated in Jn re 
M. & H. Produce Co., 34 Agric. Dec. 700, 760-61 (1975), affd, 549 F.2d 
830 (D.C. Cir.), cert. denied, 434 U.S. 920 (1977): 


Even if we were to assume that the facts in this case pre- 
sented a case for equitable estoppel, I adhere to the tradi- 
tional view that equitable estoppel does not apply to the 
Government acting in its sovereign capacity. 


As stated in United States v. Georgia-Pacific Company, 
421 F.2d, 92, 100-101 (C.A. 9): 5 


Numerous cases reflect the position that equit- 
able estoppels may be found against the Govern- 
ment in certain situations. Thus the courts have 
held that an equitable estoppel may be found 
against the Government (1) if the Government is 
acting in its proprietary rather than sovereign 
capacity; and (2) if its representative has been act- 
ing within the scope of his authority. 


(1) While it is said that the Government can be 
estopped in its proprietary role, but not in its 
sovereign role, the authorities are not clear about 
just what activities are encompassed by each. In 
its proprietary role, the Government is acting as a 
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private concern would; in its sovereign role, the 
Government is carrying out its unique govern- 
mental functions for the benefit of the whole pub- 
lic. 


Similarly, in United States v. State of Florida, 48 F.2d 
205, 209 (C.A. 5), the Court stated: 


Whether the defense of estoppel may be as- 
serted against the United States in actions insti- 
tuted by it depends upon whether such actions 
arise out of transactions entered into in its pro- 
prietary capacity or contract relationships, or 
whether the actions arise out of the exercise of its 
powers of government. The United States is not 
subject to an estoppel which impedes the exercise 
of the powers of government, and is not estopped 
to deny the validity of a transaction or agreement 
which the law does not sanction. Sanitary Dist. v. 
United States, 266 U.S. 405, 45 S. Ct. 176, 69 L. 
Ed. 352 (1925); Utah Power & L. Co. v. United 
States, 243 U.S. 389, 37 S. Ct. 387, 61 L. Ed. 791 
(1916). Nor does an estoppel arise through an act 


or representation made by an officer or agent 
without authority to act for the government in 
the premises. Wilber Nat. Bank v. United States, 
294 U.S. 120, 55S. Ct. 362, 79 L. Ed. 798 (1935); 
Jeems Bayou Fishing & Hunting Club v. United 
States, 260 U.S. 561, 43 S. Ct. 205, 67 L. Ed. 402 
(1922). 


There is, however, some support for the view that in re- 
cent years, “the doctrine of sovereign immunity has begun 
to crumble, and so have the rules insulating the govern- 
ment from estoppel.” Gestuvo v. District Dir. of U.S. Immi- 
gration & Nat. Serv., 337 F. Supp. 1093, 1098 (C.D. Cal.). 
It has been said that estoppel now “hinges on only two con- 
siderations: estoppel is available if the government’s 
wrongful conduct threatens to work a serious injustice and 
if the public’s interest would not be unduly damaged by the 
imposition of estoppel” (id., at 1099). See, also, United 
States v. Lazy FC Ranch, 481 F.2d 985, 989 (C.A. 9), in 
which the Court said that— 
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estoppel is available as a defense against the gov- 
ernment if the government’s wrongful conduct 
threatens to work a serious injustice and if the 
public’s interest would not be unduly damaged by 
the imposition of estoppel. Gestuvo v. District 
Dir. of I. N. S., 337 F. Supp. 1093 (C.D. Ca. 1971). 
This proposition is true even if the government is 
acting in a capacity that has traditionally been 
described as sovereign (as distinguished from pro- 
prietary) although we may be more reluctant to 
estop the government when it is acting in this 
capacity. See Georgia-Pacific, supra. 


I believe that the older, traditional view best protects the 
public interest and should be adhered to. I would deal with 
wrongful conduct by Government employees through dis- 
ciplinary actions, if their conduct warrants punishment, 
rather than by damaging the public interest to any degree. 


But even if we were to apply the test set forth in the 
Gestuvo and Lazy FC Ranch cases, supra, the public inter- 
est would be “unduly damaged” by the imposition of estop- 
pel here. 


25. See also Federal Crop Ins. Corp. v. Merrill, 332 U.S. 380, 383-386; 
Davis, Administrative Law Treatise (1958 ed. and 1970 supp.), 
§§ 17.01-17.04. 


Here as in the M. & H. case, just quoted, even if equitable estoppel 
could be applicable to this proceeding in which the Government is acting 
in its sovereign role rather than its proprietary role, and respondent’s at- 
torney failed to make any effort to obtain first hand information as to 
complainant’s position, the public interest would be “unduly damaged” if 
respondent’s accreditation were suspended for only six months. 

Judge Liebert found that respondent deliberately issued certificates 
permitting brucellosis exposed animals to move interstate knowing that 
the animals should not be moved interstate under the federal program. 
His findings are abundantly supported by the record, which I have read 
notwithstanding the fact that evidentiary issues were not raised on ap- 
peal. A six-month’s suspension of respondent’s accreditation would not 
serve as an effective deterrent to future violations by respondent or 
others. 
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In fact, in view of respondent’s deliberate and flagrant violations, I do 
not believe that he should ever again be accredited as a veterinarian to 
carry out the Department’s disease eradication programs. That is, how- 
ever, a matter not subject to my control. After 12 months, respondent 
can seek to demonstrate to the administrative officials that he should 
again be accredited. 

It is the policy of this Department to impose severe sanctions for seri- 
ous violations of any of the regulatory programs administered by the De- 
partment to serve as an effective deterrent not only to respondents but 
to other potential violators. This policy has been followed in all of the 
Department’s disciplinary proceedings in recent years. The basis for that 
policy is set forth at great length in numerous decisions. E.g., In re 
Worsley, 33 Agric. Dec. 1547, 1556-71 (1974), set forth in the Appendix 
to this Decision.’ 

A six-month loss of accreditation as a veterinarian for such deliberate 
and flagrant violations as are involved in this case would not serve as an 
effective deterrent to respondent or other potential violators. 

For the foregoing reasons, the order proposed in the initial decision 
should be issued. 


ORDER 


The veterinary accreditation of the Respondent, Dr. James S. Ruster, 


under the provisions of the regulations in 9 C.F.R. 160-162, is hereby 
revoked. 
This order shall be effective 30 days after service on respondent. 


2. Severe sanctions issued pursuant to this policy was sustained in Jn re Collier, 38 
Agric. Dec. 957, 971 (1979), affd, No. 79-7386 (9th Cir. July 7, 1980); In re Livestock 
Marketers, Inc., 35 Agric. Dec. 1552, 1561 (1976), aff'd per curiam, 558 F.2d 748 (5th Cir. 
1977), cert. denied, 435 U.S. 968 (1978); Jn re Catanzaro, 35 Agric. Dec. 26, 31-32 (1976), 
aff'd mem., No. 76-1613 (9th Cir. Mar. 9, 1977), printed in 36 Agric. Dec. 467; In re M. & 
H. Produce Co., 34 Agric. Dec. 700, 750, 762 (1975), aff'd mem., 549 F.2d 830 (D.C. Cir.), 
cert. denied, 434 U.S. 920 (1977); In re Maine Potato Growers, Inc., 34 Agric. Dec. 773, 
796, 801 (1975), aff'd, 540 F.2d 518 (1st Cir. 1976); In re Southwest Produce, Inc., 34 
Agric. Dec. 160, 171, 178, aff'd per curiam, 524 F.2d 977 (5th Cir. 1975); In re J. Acevedo 
& Sons, 34 Agric. Dec. 120, 133, 145-60, aff'd per curiam, 524 F.2d 977 (5th Cir. 1975); In 
re Marvin Tragash Co., 33 Agric. Dec. 1884, 1913-14 (1974), aff'd, 524 F. 2d 1255 (5th 
Cir. 1975); In re Trenton Livestock, Inc., 33 Agric. Dec. 499, 515, 539-50 (1974), aff'd 
mem., 510 F.2d 966 (4th Cir. 1975); In re Miller, 33 Agric. Dec. 53, 64-80, aff'd per 
curiam, 498 F.2d 1088, 1089 (5th Cir. 1974). 





DR. JAMES S. RUSTER 
Cite as 41 A.D. 845 


APPENDIX 


Excerpt for Jn re Braxton McLinden Worsley, 33 Agriculture Deci- 
sions 1547, 1556-1571 (1974). [Excerpt omitted—Ed.] 
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(No. 21,562) 


In re NEW YORK CITY DEPARTMENT OF PARKS, RECREATION, AND CUL- 
TURAL AFFAIRS. AWA Docket No. 145. Decided May 7, 1982. 


Standards and regulations—Consent 


Respondent consented to an order to cease and desist from violating the standards or regu- 
lations issued under the Act, especially those listed in the order herein. 


Morris L. Selinger, for complainant. 
Rudolph B. Taylor, New York, N.Y., for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Animal Welfare Act, as 
amended (7 U.S.C. 2131 et seq.) by a complaint filed by the Animal and 
Plant Health Inspection Service, United States Department of Agricul- 
ture, alleging that the respondent has violated the Act. This decision is 
entered pursuant to the consent decision provisions of the Rules of Prac- 
tice Governing Formal Adjudicatory Proceedings Instituted by the 
Secretary under Various Statutes (7 CFR 1.138). 

The respondent, admits the jurisdictional allegations in the complaint, 


specifically admits that the Secretary has jurisdiction in this matter, and 
consents and agrees for the purpose of settling this proceeding to the 
entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Respondent, the New York City Department of Parks, Recreation 
and Cultural Affairs, is a branch of a municipality whose address is 830 
5th Avenue, New York, New York 10021. 

2. At all times material herein respondent was the owner and 
manager of the Prospect Park Zoo, a municipally owned zoo, hereinafter 
referred to as “respondent’s animal facilities” whose address is Empire 
Blvd. and Flatbush Avenue, Brooklyn, New York 11205. 

3. At all times material herein respondent was licensed under the Act 
as a Class C dealer. 

4, At the time respondent’s license No. 21 FW was issued, respondent 
received a copy of the regulations and standards contained in Title 9, 
Chapter 1, subchapter A of the Code of Federal Regulations. 

5. On February 21, 1979, respondent’s animal facilities were 
inspected by USDA personnel, who determined that numerous condi- 
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tions existed on the premises that were violations of the Act and the 
regulations promulgated thereunder. 
6. On August 19, 1981, respondent’s animal facilities were again 
inspected by USDA personnel, who determined that the violations that 
existed on February 21, 1979, had been corrected. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts alleged in the 
complaint and the parties having agreed to the entry of this decision 
without further procedure, such decision will be entered. 


ORDER 


Respondent, its agents and employees directly or indirectly through 
any corporate or other device in connection with its business under the 
Act shall cease and desist from the following: 

1. Failing to provide housing facilities which are structurally sound 
and maintained in good repair; 

2. Failing to store supplies of food and bedding in facilities which ade- 
quately protect them against infestation or contamination; 

3. Failing to construct interior surfaces which are substantially im- 
pervious to moisture and could be readily sanitized; 

4. Failing to provide outdoor facilities with suitable drainage; 

5. Failing to provide proper food sanitation, and food for the animals 
that is wholesome, palatable and free from contamination; 

6. Failing to keep the facilities cleaned, and sanitized to reduce dis- 
ease hazards; 

7. Failing to keep the premises in good repair and free from accumula- 
tions of trash; 

8. Failing to provide the facilities with an effective pest control pro- 
gram; 

9. Failing to provide the facilities with an adequate number of 
employees to maintain its operations and care for the animals; 

10. Failing to provide an adequate program of disease control and pre- 
vention, for the animals; 

11. Failing to handle the animals in such manner so as not to cause 
them unnecessary discomfort, behavioral stress or physical harm; and 

12. Failing to conform with any other standards or regulations issued 
under the Act. 

This order shall have the same force and effect as if entered pursuant 
to a full hearing and shall be final upon issuance and effective upon serv- 
ice of the decision upon respondent. 
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COURT DECISION 


TOSCONY PROVISION COMPANY, INC. a New Jersey corporation, and 
HENRY DEI v. JOHN R. BLOCK, Secretary of the United States De- 
partment of Agriculture and UNITED STATES OF AMERICA. Decided 
May 3, 1982. (Civil Action No. 81-1729) (USDA FMIA Docket No. 
40) 


UNITED STATES DISTRICT COURT 
DISTRICT OF NEW JERSEY 


Nicholas H. Politan, Checki and Politan, Lyndhurst, N.J., for plaintiff. 
Bette E. Uhrmacher, Asst. U.S. Attorney, Newark, N.J., for defendants. 
W. Hunt Dumont, U.S. Attorney, Newark, N.J., for defendants. 
BEFORE SENIOR JUDGE LAWRENCE A. WHIPPLE. 


OPINION 


This case is an appeal from a Decision and Order issued by the Secre- 
tary of Agriculture withdrawing a grant of federal meat inspection serv- 
ices under the Federal Meat Inspection Act, 21 U.S.C. § 601 et seq., 
until the president and stockholder of the plaintiff company dissasso- 
ciates himself from that business. This sanction is serious in nature be- 
cause the company cannot operate without federal meat inspection serv- 


ices and Henry Dei, the president and major stockholder is sole chief 
operating officer of this closely held business. 

The Federal Meat Inspection Act was passed to insure a high level of 
cleanliness and safety of meat products. U.S. v. Mullens, 583 F.2d 134 
(5th Cir. 1978), 21 U.S.C. § 602. The Act requires inspection of meat 
and meat products before these products are introduced to commerce. 21 
U.S.C. § 610 (c). 

Pursuant to 21 U.S.C. § 671, the Secretary of Agriculture has the an- 
thority to refuse to provide or withdraw federal meat inspection services 
from a recipient upon a finding that the recipient is unfit to conduct any 
business which requires inspection. The ultimate result is that the recip- 
ient cannot operate its business. 

Title 21 U.S.C. § 671 specifically provides that a finding of unfitness 
can stem from a conviction either of the company itself or someone 
closely associated in a responsible position for 1) a felony or 2) more than 
one violation other than a felony based on acquiring handling or distrib- 
uting unwholesome, mislabeled or deceptively packaged food or fraud in 
connection with transactions in food. 

Toscany and Henry Dei were convicted upon guilty pleas in 1979 of 
knowingly distributing sausage meat that they had treated with 
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imidazol, a chemical that retains the meat’s “fresh” appearance even 
after it may be unfit to eat. 

Subsequently the Department of Agriculture began this action against 
Toscany under § 671 which resulted in an Order of the Administrative 
Law Judge withdrawing inspection services from Toscany until Henry 
Dei dissassociated himself with the company, a 30 day suspension and a 
two year probationary period for Toscany. 

Upon appeal to the Secretary of Agriculture the authorized judicial of- 
ficer upheld the Administrative Law Judge’s decision but modified the 
order to delete the 30 day suspension. 

Toscony and Dei were granted a stay of the order pending appeal to 
the United States District Court, where they filed a complaint seeking 
reversal of the Secretary’s order as “arbitrary and capricious”, “an abuse 
of discretion”, and unnecessary to effectuate the purpose of the act, as 
well as violative of due process. 

Both the plaintiff and the government have moved for summary judg- 
ment and there are no genuine issue of material fact involved. The scope 
of review for this Court is limited under the Administrative Procedure 
Act, 5 U.S.C. § 706, and the Federal Meat Inspection Act, 21 U.S.C. 
§ 671, and has been exhaustively set forth in Utica Packing Co., Inc. v. 
Bergland, 511 F.Supp. 655 (E.D.Mich. 1981).’ 


1. This court’s standard of review was succinctly summarized by 
United States District Judge Anna Diggs Taylor in Utica Packing Co., 
Inc. v. Bergland, 511 F. Supp. 655 (E.D. Mich. 1981). 


The standard of review to be applied by this court to the 
determination of the Secretary of Agriculture is set out at 
the Administrative Procedure Act, 5 U.S.C. §706, which 
provides in pertinent part: 


To the extent necessary to decision and when presented, 
the reviewing court shall decide all relevant questions of 
law, interpret constitutional and statutory provisions, and 
determine the meaning or applicability of the terms of an 
agency action. The reviewing court shall— 


(2) hold unlawful and set aside agency action, findings, 
and conclusions found to be— 
A. Arbitrary, capricious, and abuse of discretion, 
or otherwise not in accordance with law, 
B. Contrary to constitutional right, power, privi- 
lege, or immunity; 
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C. In excess of statutory jurisdiction, authority, 
or limitations, or short of statutory right; 


D. Without observance of procedure required by 
law; 


E. Unsupported by substantial evidence in a case 
(---) reviewed on the record of an agency hearing 
provided by statute; 


—K kK Kk RK, BR 


In making the foregoing determinations, the 
court shall review the whole record or those parts 
of it cited by a party, and due account shall be 
taken of the rule of prejudicial error. 


In the instant case, we are instructed by 21 U.S.C. §671 
that “Judicial Review of any such order shall be upon the 
record upon which the determination and order are based.” 


In Citizens to Preserve Overton Park v. Volpe, 401 U.S. 
402, 91 S.Ct. 815, 28 L.Ed. 2d 136 (1970), reviewing 
courts are further instructed that, to make a finding under 
Section (2) (A) above: 


. the court must consider whether the deci- 
sion was based on a consideration of the relevant 
factors and whether there has been a clear error 
of judgment. 


Kx XX ® ® ®B ® 


Although this inquiry into the facts is to be 
searching and careful, the ultimate standard of 
review is a narrow one. The court is not em- 
powered to substitute its judgment for that of the 
agency. [401 U.S. at 416, 91 S.Ct. at 823]. 


The “substantial evidence” rule of 5 U.S.C. §706 (2) (E), 
quoted above, was illuminated by the Supreme Court in 
Universal Camera v. National Labor Relations Board, 340 
U.S. 474, 71 S.Ct. 456, 95 L.Ed. 456 (1951), as follows: 


[S]ubstantial evidence is more than a mere scin- 
tilla. It means such relevant evidence as a reason- 
able mind might accept as adequate to support a 
conclusion. Consolidated Edison Co. v. National 
Labor Relations Board, 305 U.S. 197, 229, 59 
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S.Ct. 206, 217, 83 L.Ed. 126. Accordingly, it 
must do more than create a suspicion of the exist- 
ence of the fact to be established. 


KR ER KARR 


. 1t must be enough to justify, if the trial 
were to a jury, a refusal to direct a verdict when 
the conclusion sought to be drawn from it is one 
of fact for the jury. National Labor Relations 
Board v. Columbian Enameling and Stamping 
Co., 306 U.S. 292, 300, 59 S.Ct. 501, 505, 83 
L.Ed. 660. (340 U.S. at 477, 71 S.Ct. at 459). 


In Bowman Transportation v. Arkansas-Best Freight, 
419 U.S. 281, 95 S.Ct. 438 42 L.Ed.2d 447 (1974), the Su- 
preme Court further noted that inasmuch as the above- 
quoted standards A and E of the APA are separate and dis- 
tinct, an agency decision may be supported by substantial 
evidence but nevertheless be arbitrary and capricious. The 
agency under review must, therefore, have articulated a 
rational connection between the facts found and the choice 
made. While the court may not supply a reasoned basis for 
the agency’s action that the agency itself has not given, 
“we will uphold a decision of less than ideal clarity if the 
agency's path may reasonably be discerned.” (/d. 419 U.S. 
at 286, 95 S.Ct. at 442). [551 F. Supp. at 659-660]. 


The record is clear and simple and requires no further factual analysis 
to determine the basis of the Administrative Law Judge’s and the Judi- 
cial Officer’s decisions. The decisions were based upon the single fact of 
the convictions of Toscony and Henry Dei for distributing adulterated 
meat in violation of 21 U.S.C. § 602. Therefore, the only review that is 
required is whether that single factor is sufficient to support the finding 
that the respondent is unfit to engage in any business requiring federal 
meat inspection services. 

The decision of the Secretary rests upon three cases similar to the one 
at bar which have all been appealed to the United States District Court. 

Norwich Beef Co. Inc. v. Bergland, 38 Agric. Dec. 380 (1979), af- 
firmed, H 79-201 (D.Conn. Feb. 6, 1981), was an action under the same 
statute, 21 U.S.C. 671, wherein the Secretary withdrew meat inspection 
services from the plaintiff because its president had been convicted of 
receiving and distributing stolen been. The United States District Court 
for the District of Connecticut ruled that although 21 U.S.C. § 671 does 
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not automatically disenfranchise all convicted felons, a finding of unfit- 
ness to engage in this business by the Secretary is discretionary and can 
be based solely upon a felony conviction. 

In Utica Packing Co. v. Bergland, 511 F.Supp. 655 (E.D.Mich. 1981) 
the president of the company and major stockholder had been convicted 
of bribing federal inspectors in order to receive a more favorable rating 
from the USDA. The Secretary withdrew the company’s inspection serv- 
ices indefinitely, to be restored when the company’s president disasso- 
ciated himself with the company and divested himself of his 50% inter- 
est. 

The plaintiffs argued that the Secretary must allege and establish that 
the termination of services is necessary to insure that unwholesome 
meat is not introduced to the stream of commerce; the purpose of the 
Act. The Court rejected this argument noting that § 671 was intended 
by Congress to “add new and different grounds for withdrawl of inspec- 
tion services under this section and, in doing so explicitly limited the 
scope of ensuing administrative considerations to questions of unfitness 
arising from criminal convictions and not others.” Id. at 659. 

Finally, the Secretary relies most heavily upon Wyszenski Provision 
Co., Inc. v. Bergland, 39 Agric. Dec. ____ (Feb. 13, 1981) appeal pending, 
No. 81-816 (E.D.Pa. 1982) which was cited as being “on all fours” with 
the case at hand. 

In Wyszenski, the company’s vice-president, Walter Wyszinski, pled 
guilty to adding a prohibited “meat freshener” to sausage. The Secretary 
withdrew inspection services indefinitely, to be suspended upon Mr. 
Wyszinski’s disassociation with the firm. The Wyszinski opinion clearly 
stands for the proposition that although it was never Congress’ intent to 
disenfranchise someone solely because of any felony conviction, if the 
felony is one that “strikes at the heart of the meat inspection program” it 
requires a determination of unfitness. 

Therefore, as in Wyszynski, because the nature of Mr. Dei’s and 
Toscony’s offenses is such that they clearly contravene the purposes of 
the Federal Meat Inspection Program, it is neither appropriate nor nec- 
essary to consider other facts and circumstances, such as the plaintiff's 
reputation in the community or conditions at the plant. Wyszinski at 11. 

Accordingly, the Administrative Law Judge’s and Judicial Officer’s re- 
liance upon the fact of these convictions in order to find unfitness can- 
not be said to be arbitrary, or capricious or an abuse of discretion or in 
any way contrary to law. Furthermore, it cannot be said to be unsup- 
ported by substantial evidence in the record. 

Despite the seemingly severe consequences of this ruling, this court 
cannot set aside this agency action. 
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DISCIPLINARY DECISIONS 
(No. 21,563) 


In re SHELBY BRAND FOOD COMPANY, INC. FMIA Docket No. 54 and 
PPIA Docket No. 4. Decided March 24, 1982. 


Inspection service, withdrawal and denial of—Default 


The inspection service under Title I of the Federal Meat Inspection Act and Poultry 
Products Inspection Act is hereby withdrawn from and denied to respondent for a 
period of two years 


Kris Ikejiri, for complainant. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a proceeding under the Federal Meat Inspection Act, as amend- 
ed (21 U.S.C. et seq.), hereinafter referred to as the FMIA, and the 
Poultry Products Inspection Act, as amended (21 U.S.C. §451 et seq.), 
hereinafter referred to as the PPIA. It was instituted by a complaint 
filed by the Administrator of the Food Safety and Inspection Service, 
United States Department of Agriculture. The complaint alleges that 
the respondent is unfit to engage in any business requiring inspection 
under Title I of the FMIA, within the meaning of section 401 of the 
FMIA (21 U.S.C. §671), and under the PPIA, within the meaning of sec- 
tion 18 of the PPIA (21 U.S.C. §467). 

Copies of the complaint and the Rules of Practice governing proceed- 
ings under the Act were served upon the respondent by the Hearing 
Clerk by certified mail on December 10, 1981. 

Respondent was informed in the complaint and the letter of service 
that an answer should be filed within twenty (20) days, and that failure 
to file an answer either admitting, denying, or explaining the allegations 
in the complaint and requesting an oral hearing would constitute an ad- 
mission of such allegations and a waiver of such hearing. Respondent 
has not filed an answer. 

This Decision and Order, therefore, is issued pursuant to sections 
1.136 and 1.139 of the Rules of Practice (7 CFR 1.136 and 1.139). 


FINDINGS OF FACT 


1. Respondent, is now and at all times material herein was, a corpora- 
tion which operates a meat and poultry processing establishment in 
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Lakewood, New Jersey, and is a recipient of federal inspection services 
under title I of the FMIA and under the PPIA. The respondent’s address 
is 40-52 Eighth Street, Lakewood, New Jersey 08701. 

2. On June 25, 1981, in the United States District Court for the Dis- 
trict of New Jersey, the respondent was convicted of 25 misdemeanors 
for the sale and transportation of misbranded meat food products, in 
violation of Title 21, United States Code, Section 610 (c). 


CONCLUSIONS 


By reason of the facts alleged in paragraphs 1 and 2, respondent is un- 
fit to engage in any business requiring inspection under Title I of the 
FMIA, within the meaning of section 401 of the FMIA (21 U.S.C. §671), 
and under the PPIA, within the meaning of section 18 of the PPIA (21 
U.S.C. §467). 


ORDER 


The inspection service under Title I of the FMIA and under the PPIA 
is hereby withdrawn from and denied to respondent Shelby Brand 
Frozen Food Company, Inc., its officers, directors, affiliates, successors, 
and assigns, directly or through any corporate or other device for a 
period of two (2) years. 

Copies of this decision and order shall be served upon the parties and 
shall become final and effective 35 days after service hereof upon the re- 
spondent unless there is an appeal to the Judicial Officer as provided in 
sections 1.139 and 1.145 of the Rules of Practice (7 CFR 1.139 and 
1.145). [The Decision and Order became final on May 3, 1982—Ed.] 


MISCELLANEOUS ORDER ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


REMOVAL OF STAY ORDER 
(No. 21,564) 


In re TOSCONY PROVISION COMPANY, INC. FMIA Docket No. 40. 
Order issued May 18, 1982. The Stay Order of May 29, 1982 is here- 
by removed. The Order issued May 6, 1981 shall become effective 
upon service on this order upon respondent. 
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(No. 21,565) 


In re LARRY COOPER and DUDE CROWDER. HPA Docket No. 133. 
Decided May 6, 1982. 


Civil penalty—Dismissal—Consent 


Respondent Larry Cooper consented to an order assessing him a civil penalty of $1,500.00. 
The complaint against Dude Crowder is dismissed. 


Ronald K. Silver, for complainant. 
Edward F. Gordon, Brentwood, Tenn., for respondents. 


Decision by John A. Campbell, Administrative Law Judge. 
CONSENT DECISION 


This is an administrative proceeding for the collection of a civil pen- 
alty under the Horse Protection Act as amended (15 U.S.C. 1821 et seq.), 
instituted by a complaint filed by the Administrator of the Animal and 
Plant Health Inspection Service, United States Department of Agricul- 
ture, charging that respondents have violated the Horse Protection Act 
as amended. This consent order has been entered into between the par- 
ties under authority of the applicable Rules of Practice (7 CFR 1.138). 

Respondent Larry Cooper admits the jurisdictional allegations of the 
complaint, but neither admits nor denies the remaining allegations of 
the complaint, waives oral hearing and further procedure under appli- 
cable Rules of Practice (7 CFR part 1) and consents to the issuance of a 
specified order containing findings of fact, conclusions and assessing a 
civil penalty of $1,500.00, against the respondent Larry Cooper, based 
upon the allegations in the complaint. The complaint against respondent 
Dude Crowder is to be dismissed. The consent order is to become 
effective on the day upon which it is served on respondent Larry Cooper. 
Complainant agrees to the entry of this consent order. 


FINDINGS OF FACT 


1. Larry Cooper is an individual whose mailing address is P.O. Box 
613, Greenville, South Carolina 29651. 

2. Larry Cooper, at all times material herein, was the owner and train- 
er of a horse known as “Wide Track.” 

3. On or about November 11, 1978, at the 22nd Annual Southern 
Championship Charity Horse Show at Montgomery, Alabama, the re- 
spondent, Larry Cooper entered for the purpose of showing and exhibit- 
ing “Wide Track” as entry number 62, Class 81 while said horse was de- 
termined to be “sore” by United States Department of Agriculture vet- 
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erinarians, as that term is defined in the Act and regulations. When 
examined by United States Department of Agriculture veterinarians, 
said horse was determined to exhibit abnormal sensitivity to palpation 
in the pastern area of its forelegs and inflammation and abnormal 
thermal patterns upon examination by thermovision. 


CONCLUSIONS 


That respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of a consent order, the following order is 
issued. 


ORDER 


Respondent Larry Cooper is assessed a civil penalty of $1,500.00, 
which shall be payable by a certified check or money order to the 
Treasurer of the United States and forwarded to Ronald K. Silver, Office 
of the General Counsel, Room 2006, South Building, United States De- 
partment of Agriculture, Washington, D.C. 20250, within 30 days from 
the date this order become effective. The complaint against Dude 
Crowder is dismissed. 

This order shall have the same force and effect as if entered after full 
hearing and shall become effective on the day upon which service of this 


order is made on respondent Larry Cooper. 


(No. 21,566) 


In re RICHARD L. THORNTON and BILL CANTRELL. HPA Docket No. 
125. Decided May 19, 1982. 


Sored horse, exhibition of—Civil penalties, owner and _ trainer— 
Disqualification of owner and trainer 


Where the owner, respondent Thornton, and the trainer and rider, respondent Cantrell, ex- 
hibited and allowed the exhibition of a sored horse known as “Senator’s Flower”, 
they are hereby disqualified from showing or exhibiting any horse and from judging 
or managing any horse show, exhibition or auction for one year. Respondents are 
also each assessed a civil penalty of $2,000.00 each. 


William J. Weber, Administrative Law Judge. 
Morris Selinger, for complainant. 
David B. Byrne, Jr., Montgomery, Ala., for respondents. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 


This is an administrative proceeding under the Horse Protection Act 
of 1970, as amended (15 U.S.C. § 1821 et seq.). 

After a hearing, Administrative Law Judge William J. Weber filed an 
initial decision on February 17, 1982, in which he found that the horse 
“Senator’s Flower” was sore when she was exhibited at the 40th Annual 
Tennessee Walking Horse National Celebration in Shelbyville, Tennes- 
see, on August 27, 1978. He assessed civil penalties of $2,000 each 
against respondent Thornton, owner of the horse, and respondent Can- 
trell, trainer and rider of the horse. He also disqualified respondent Can- 
trell from showing or exhibiting any horse and from judging or man- 
aging any horse show, exhibition or auction for a period of one year. 

Respondents appealed to the Judicial Officer, to whom final adminis- 
trative authority to decide the Department’s cases subject to 5 U.S.C. 
§§ 556 and 557 has been delegated (7 C.F.R. § 2.35).* Complainant 
filed a response to respondent’s appeal and a cross appeal (in the same 
document) on April 9, 1982, seeking a one-year disqualification order 
against respondent Thornton. The case was referred to the Judicial Of- 
ficer for decision on April 9, 1982. 

Oral argument before the Judicial Officer, which is discretionary (7 
C.F.R. § 1.145 (d) ), was requested by respondents, but is denied inas- 
much as the case has been fully briefed, many similar cases have been de- 
cided in recent years, and oral argument would appear to serve no useful 
purpose. 

Upon a careful consideration of the entire record in this case, the ini- 
tial decision is adopted as the final decision, with some omissions and a 
few trivial changes, followed by additional conclusions by the Judicial 
Officer. Where I differ somewhat with some of Judge Weber’s state- 
ments adopted herein, my differences are explained in the additional 
conclusions. The final order is changed to include respondent Thornton 
in the one-year disqualification provisions. 


ADMINISTRATIVE LAW JUDGE’S DECISION (AS MODIFIED) 


This administrative disciplinary proceeding began July 12, 1979, 
when a Complaint was filed alleging that Respondents violated the 
Horse Protection Act (15 USC 1821 et seq.; “Act”), and related regula- 
The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), 
reprinted in 5 U.S.C. app., at 764 (1976). The Department’s present Judicial Officer was 


. 


appointed in January 1971, having been involved with the Department’s regulatory pro- 
grams since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relating 
to appeals from the decisions of the prior Judicial Officer; and 8 years as administrator of 
the Packers and Stockyards Act regulatory program). 
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tions (9 CFR 11.1 et seq.) by entering, showing and exhibiting an al- 
legedly “sore” horse at the 40th Annual Tennessee Walking Horse Na- 
tional Celebration Horse Show in Shelbyville, Tennessee. 

Respondents filed on Appearance and Answer July 20 1979, admit- 
ting the allegations concerning ownership and training, but denying 
that the horse was “sore” and denying any violation of the Act or related 
regulations. 

Respondents affirmatively alleged that they did not ever use any im- 
permissible chemical substance or mechanical device prohibited by the 
Act, that they did not know the horse was “sore”, and that they did not 
“sore” the horse. 

Respective counsel worked out discovery arrangements satisfactorily 
between themselves. 

An Amended Answer and Amended Complaint was filed concerning 
ownership of the horse, but at the time of trial counsel agreed that both 
Amendments should be disregarded, and the original pleadings control 
the issue. 

Complainant filed a motion for oral hearing on March 12 1981, trig- 
gering assignment to me April 1 1981. Trial was held July 28-30 1981, 
in Montgomery, Alabama. Morris L. Selinger of the Department of 
Agriculture, Office of General Counsel, Washington, D.C., represented 
Complainant. David B. Byrne, Jr., and John M. Bolton III of Robison & 


Belser, P.A., of Montgomery, Alabama, represented Respondents. The 
last brief was filed January 8 1982. 


I 


Richard L. Thornton lives in Auburn, Alabama. He was the owner of a 
horse known as “Senator’s Flower” which he allowed to be exhibited in 
Class No. 24, Entry No. 240, on August 27 1978, at the 40th Annual 
Tennessee Walking Horse National Celebration Horse Show at Shelby- 
ville, Tennessee. 

Bill Cantrell resides at Phenix City, Alabama. He was the trainer and 
rider who showed and exhibited Senator’s Flower in Class No. 24, Entry 
No. 240, on August 27 1978, at the horse show. 

Two United States Department of Agriculture (“USDA”) veterinarians 
were stationed at different positions to observe the horses as they en- 
tered and circled the showring for the purpose of selecting horses for 
post-show examination by other USDA veterinarians. The observing vet- 
erinarians were to note the behavior and conduct of the horses in order 
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to select those for post-show examinations which showed signs or symp- 
toms of being “sored”.’ 

Each of the two observing USDA veterinarians list the showring num- 
ber of the horses that they believe should be selected for the post-show 
examination, each acting separately and independently. The two vet- 
erinarians then communicated by two-way radio and horses which had 
been selected by both observing veterinarians as the best candidates for 
the post-show examination were required to report to the USDA inspec- 
tion area. 

A USDA inspection team technician observed the horses as they 
moved from the showring to the inspection area to make certain that the 
horses were not “tampered with before they enter the inspection sta- 
tion”. (TR 124) 

As Senator’s Flower entered the inspection station a groom accom- 
panying the horse and rider knelt beside the horse and loosened the 
bands that held the pads tightly on the horse’s front feet. The inspection 
team technician asked the groom to stop changing the condition of the 
equipment, but the groom did not immediately stop. 

Shortly thereafter the pastern areas of the forelegs of Senator’s 
Flower were examined under thermovision, a device calibrated to detect 
heat emitted from the area under inspection. Irritation and inflamma- 
tion can be detected by careful calibration of the thermovision machine 


and reading of the results on a “display unit as a visual rasterline 
image—similar to a closed-circuit television picture”. (Respondent’s 
Exhibit No. 16, page 1167) Temperature differences of one degree centi- 
grade are manifested by different colors. Photographic copies of the dis- 
play are made as a permanent record of the results. Color coding bars 
show the 10-degree Celsius range of temperature differences that can be 
detected and displayed.’ 


1. Not all of the horses which show signs or symptoms of soring are selected for the 
post-show examinations, but only those which are considered “the worst ones”. (Transcript 
page 82; “TR 82”) 

2. Thermovision is a heat detection device which picks up infrared radiation emitted by 
objects. It then translates it electrically into two different screens, a black and white and a 
color monitor. The color monitor has 10 isotherms which appear as colored squares at the 
bottom of the screen. Each of them represents a difference of one degree centigrade, and 
are used to compare temperatures in various portions of the horse’s feet so that inflamed 
areas will be depicted. In front of the color monitor is a Polaroid oscilloscope camera which 
will take a picture (thermogram) of the image represented on the color screen. Thermovi- 
sion measures the relative temperature of a horse’s forelegs. It does so by using the coron- 
ary band as a reference point, since studies have indicated that it is the warmest area of the 
animal’s body, at least of the pastern area, richly supplied with blood and nerves and simi- 
lar to the fingernail of the human. In a normal horse the surrounding temperature should 
decrease from three to five degrees centigrade. The coronary band is the focal point in mea- 
suring the anterior part of the foot, while the sulcus or pocket is the reference point of the 
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Two USDA veterinary medical officers independently and separately 
read the thermograms, and found that Senator’s Flower thermographi- 
cally showed irregular patterns of heat emitted from the pastern area of 
the forelegs suggesting abnormal inflammation consistent with that 
found in horses which were “sore” in violation of the Act and regula- 
tions, and not consistent with a laminitic condition or a “dropped sole”. 

Thereafter, Senator’s Flower was physically examined by two addi- 
tional USDA veterinary medical officers, who separately and inde- 
pendently concluded that the horse had abnormal sensitivity and/or in- 
flammation, from painful responses shown during the examination, 
which were consistent with a “sored” horse, and not consistent with 
either a laminitic condition or a “dropped sole”. 

In addition, the heel-toe ratio was observed and measured. The length 
of the toe measured five and one-half inches while the height of the heel 
measured five inches. 


II 


The Act in part prohibits the entering, showing or exhibiting a “sored” 
horse in any horse show or exhibition. Allowing any of these activities is 
also prohibited. 15 USC 1824 (2). 

The term “sore” means in part any irritating, blistering or chemical 
agents or any substance or device used on the limb of a horse or any prac- 


tice involving the horse, which causes or can reasonably be expected to 
cause the horse to suffer physical pain or distress, inflammation or lame- 
ness when walking, trotting, or moving, unless done for therapeutic pur- 
poses by or under the supervision of a veterinarian licensed to practice in 
the State where the treatment was given. 15 USC 1821 (8). 

Related regulations implementing the Act further provides that: 


“A horse shall be considered sored if, as a result of the use 
of pads on the front feet or other artificial devices or 
means, the length of the toe does not exceed the height of 
the heel by 1 inch or more when measured from the ground 
to the hair line.” 9 CFR 11.1 (t) (2), (1978). 


Another relevant regulatory provision states that: 


“No chain, boot, or other method or device shall be used 

with respect to any horse at any horse show or exhibition if 
posterior part of the foot. The sulcus has been found to be the warmest spot in the back of 
the horse’s pastern, and in a normal horse the surrounding areas should concentrically de- 
crease in temperature from one to five degrees. Irregularities of the temperature surround- 
ing the coronary band or sulcus indicate inflammation. In re Thomas Burton, Jr. and Le- 
Roy Franks, 40 AD [1738], Judicial Officer Decision November 25 1981, slip opinion page 
5, appeal pending. 
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such use causes the horse to be sored.” 9 CFR 11.2 (b), 
(1978). 


The Act in part proscribes “entering [a ‘sored’ horse] for the purpose of 
showing or exhibiting [the ‘sored’ horse] in any horse show or horse ex- 
hibition...” or the “showing or exhibiting...any horse which is 
sore...” or “allowing” any of the proscribed acts. 15 USC 1824 (2). 


Il 


Respondents argue that they did not “sore” the horse, that they did not 
know it was “sored”, that they never used impermissible chemicals or 
mechanical devices, and that they never directed anyone to “sore” the 
horse. 

It should be kept in mind that the statutory prohibitions are mainly di- 
rected toward “exhibiting” or “selling” a “sored” horse, presumably to 
avoid necessity to directly grapple with issues Respondent argues, al- 
though presumably they might/could/should affect the sanction applica- 
ble to a violator. 

Senator’s Flower had a “dropped sole” and exhibited symptoms of mild 
laminitis or founder. When the horse was reshod a couple of weeks be- 
fore this show it was fitted with a specially built rim pad designed to 
eliminate pressure on the soles of the forefeet. Only about half of the 
usual number of nails were used for the shoes in a further effort to avoid 
aggravating the foot and hoof area. This then required metal bands to 
hold the pads in position on the foot. The bands had to be carefully tight- 
ened immediately preceding a workout and loosened thereafter. Failure 
to do this properly would cause sensitivity in the foot and hoof area. 

These bands were being loosened by the groom when the inspection 
team technician asked the groom to stop altering the equipment before 
the horse was inspected by the USDA veterinarians. 

About a week before the show, a veterinarian in private practice ex- 
amined Respondents’ horses to be entered in the show, including Sena- 
tor’s Flower. This veterinarian had cared for all of Respondents’ horses, 
including Senator’s Flower, since January 1978. No abuse or mistreat- 
ment of the animals prohibited by the Act had ever been noticed. Sena- 
tor’s Flower was a highly temperamental and extremely excitable horse 
with a rebellious character and uncontrollable behavior at times. Hor- 
mones and special surgery essentially corrected the problem.* However, 
the horse was still described as being particularly sensitive and highly 
reactive to any type of physical examination. 


3. The working diagnosis was nymphomania. 
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A general physical examination was conducted on August 20 1978. 
Senator’s Flower was not sore at that time in the opinion of that veteri- 
narian, and the laminitic condition was “very, very mild”. (TR 478) 

The “designated qualified person” (DQP) and the show-retained veter- 
inarian who conducted the pre-show examinations on August 27 1978, 
failed to observe any indication of sensitivity or discomfort. The palpa- 
tion and physical examination of the pasterns was conducted by the 
DQP, while the show-retained veterinarian observed the horse as it 
moved in the limited fashion possible within the pre-show examination 
area. 

This contrasts sharply with the testimony of the veterinarian who 
cared for this horse since January 1978 and had last examined it the 
week before the show and described the horse as “sensitive, or touchy, all 
over her legs”. (TR 472-73) 

However, pre-show examinations have not been given the probative 
weight that post-show examinations have warranted. In fact, the Ju- 
dicial Officer has almost declared pre-show examinations irrelevant. Jn 
re Albert Lee Rowland and C. H. Meadows, Judicial Officer Decision De- 
cember 9 1981, HPA Docket No. 107, slip opinion pages 20-24; 40 AD 
[1934] (1981) [, appeal docketed, No. 82-3015 (6th Cir. Jan. 8, 1982) | *; 
In re Richard Wall, 38 AD 1487 (1979), revd in part [on other grounds] 
sub nom., Wall v. USDA, Civil Action No. 79-3714 (CA6 July 10 1981), 
40 AD 927; In re Dude Crowder, 40 AD 33, 40-41 (1981), Order Denying 
Petition to Modify, 40 AD 704 (1981). 

Eight millimeter home movies were made of Senator’s Flower during 
parts of the show and the post-show physical examination of the horse 
by the USDA veterinary medical officers. While the films are interest- 
ing, their probative value is limited. 

A thermographic examination was made of Senator’s Flower’s forelegs 
to discover any areas of abnormality by increased heat (infrared radia- 
tion) emanating from abnormal tissue. The thermographic display shows 
relative temperature changes of one degree centigrade over a 10-degree 
range showing relative temperature changes between different areas of 
the tissue under examination. 

Normal examinations ordinarily indicate a flowing area of different 
temperature bands ° usually with decreasing temperature radiating out- 
ward from the warmest point under inspection. When “hot spots” appear 


4. He states “[s]ince a pre-show examination can never be used to discredit a post-show 


examination because of the circumstance [wearing an action device] referred to above, it is 
unnecessary to consider other circumstances supporting the same result.” Slip opinion 
page 22, Rowland and Meadows, emphasis added. 

5. The bands might be roughly compared to changes in grade levels on a contour map of 
foothills. 





RICHARD L. THORNTON 877 
Cite as 41 A.D. 870 

within cooler bands of temperature, inconsistent with the pattern shown 
for horses which have not been sored, and consistent with patterns 
found on horses which were deliberately sored and tested during the 
early experimentation and training programs, it may show to expert 
eyes reading the thermograms a strong suggestion of soring of the 
horse’s forelegs. 

The thermographic examination results were permanently recorded 
here by photographs—thermograms—which were read by two USDA 
veterinary medical officers. They both independently and separately 
found indications of soring of both the anterior and posterior pasterns of 
the forelegs of Senator’s Flower. 

Two more USDA veterinary medical officers then physically examined 
the horse, observing it and palpating sensitive and non-sensitive areas of 
the horse’s forelegs to determine the degree, extent and reliability or 
validity of the painful responses of the horse. 

Palpation moved from non-sensitive to sensitive areas and then back 
to non-sensitive areas as often as necessary to be sure of the findings. 
Painful, localized areas of sensitivity measured by the horse’s reaction 
and response to palpation were measured/matched against other nearby 
areas where the horse failed to show any response or reflex, to increase 
the probability that the examiner was properly and accurately reading 
the horse’s responses. 

Movement, posture, reflexes/reactions, lesions, hair patterns and the 
horse’s attitude were all observed and considered by the examining vet- 
erinarian. 

Each USDA veterinarian conducted his examination independently of 
and separately from the other. The examinations were professionally, 
competently and thoroughly done. While each USDA veterinarian acted 
independently of the others, in observing and selecting horses for post- 
show examination, reading thermograms, and physically examining the 
horse, after each formed his own judgment concerning the condition of 
the horse and its probable cause, they then consulted among themselves 
as to their impressions, findings and conclusions. 

Where the thermographic examination and the physical examination 
both show bilateral painful areas as islands of sensitivity and inflamma- 
tion surrounded by non-sensitive areas in the forelegs, it is suggestive of 
soring. The veterinarians here opined that the areas of abnormality and 
sensitivity which they found on their physical and thermographic ex- 
aminations were probably related to prior use of chemical and/or me- 
chanical devices. When this abnormality and sensitivity is bilaterally 
symmetrical and equal, it tends to contraindicate accidental origins. 

The mild laminitic condition was not a persuasive explanation of the 
sensitive and abnormal areas found by the USDA veterinarians on their 
physical or thermographic examinations. 
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Here, the pads used to offset the “dropped sole” required that the 
horse be shod with less than a normal number of nails in the horseshoe. 
This in turn required the bands holding the pads to be tightened immedi- 
ately before and loosened immediately after a workout lest the bands 
and pads themselves be the cause of sensitivity and painful responses in 
the horse’s feet. This itself might constitute soring although it is not nec- 
essary to evaluate that issue at this time.® Stronger and more direct evi- 
dence of soring exists here. 

Here, the thermograms were indicative of islands of abnormality and 
inflammation by temperature ranges up to six degrees above that which 
would be expected in a normal unsored Tennessee Walking Horse. 
Further, the physical examinations were consistent with and confirma- 
tory of islands of abnormality and sensitivity causing pain to the horse 
while it walked or moved. 

Respondents made arrangements for another local veterinarian in pri- 
vate practice, who has extensive experience with Tennessee Walking 
Horses, to examine Senator’s Flower on the morning following the show. 
The examination was thorough, competent and extensive, including bi- 
opsies and culture swabs taken for the purpose of determining whether 
or not any chemical or caustic substances could be identified on the pas- 
terns of the forelegs. All findings were negative. Nothing indicated sor- 
ing. 

After the horse was returned to its home stable, approximately one 
week following the show, another examination was performed by the 
veterinarian normally used by Respondents to care for their horses. 
Again the examination was competently and thoroughly performed, and 
nothing was found which indicated that the horse was or had been sore. 

These examinations occurring the following morning and one week 
later are not accorded the same probative weight that is given to ex- 
aminations immediately following the horse’s exit from the showring. 
After the horse has departed from the USDA inspection station, the op- 
portunity to anesthetize or alter the situation tends to diminish the pro- 


6. Section 1821 (D) prohibits a person from “. . . engaging] in a practice . . .” that causes 
a horse to suffer physical pain or distress, inflammation or lameness when walking, trot- 
ting or otherwise moving, except for therapeutic treatment provided by or under the super- 
vision of a locally licensed veterinarian. 15 USC 1821. 


Whether the situation here is “therapeutic treatment” done by or under the supervision of 
a locally licensed veterinarian is not certain. The farrier appeared to do it on his own, al- 
though the veterinarian who regularly cared for the horse was “aware” of it. 


It appears that the situation here was not “therapeutic treatment” to heal or relieve the 
condition, but was rather “corrective action” to permit the continuing training and exhibi- 
tion of the horse. 
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bative value. If the horse was sored, the individuals responsible would 
have little or no hesitancy to try to conceal it. Rowland and Meadows, 
supra, slip opinion pages 20-21. 

Further, the fact that the horse had been shown in some 65 shows and 
had been selected for and examined by USDA veterinary medical of- 
ficers on some 24 occasions without a complaint being filed for soring is 
of little or no exculpatory value here. In fact, that is totally irrelevant to 
the issue of whether or not a violation existed August 27 1978. 

In addition to the clear and persuasive evidence here of soring in viola- 
tion of the Act, there is a statutory presumption that a horse is sore “if it 
manifests abnormal sensitivity or inflammation in both of its fore- 
limbs”. 15 USC 1825 (d) (5). 

This provision was construed to be constitutional if interpreted in ac- 
cordance with Rule 301 Federal Rules of Evidence. David Landrum et al. 
v. John Block, Secretary of Agriculture, USDA, Civil Action No. 
81-1035, United States District Court for the Middle District of Tennes- 
see, Columbia Division, decided June 25 1981; 40 AD 922 (1981). 

There is solid, clear, unambiguous, persuasive and credible evidence of 
abnormal sensitivity and inflammation immediately after the exit from 
the showring, in both the anterior and posterior pasterns of both fore- 
limbs of Senator’s Flower on the evening of August 27 1978. 

While credibility questions are raised concerning the recorded obser- 
vations of one of the observing USDA veterinary medical officers mak- 
ing the initial selection of the horse to be referred for post-show ex- 
amination, the problem does not reach the question of whether or not a 
violation actually occurred. While the problem raised by the evidence 
tends to degrade the probative value of the testimony, it is not critical of 
the ultimate outcome in any way. 

Other credibility issues raised by various conflicts of evidence have 
also been considered.’ Nothing erodes the evidence presented by Com- 
plaint to make this a close or difficult question. On the other hand, the 
evidence presented by Respondents does not reach a level of probative 
value, relevance or materiality to make it a close case. Much of Respond- 
ents’ evidence is remote in time, peripheral, self-contradictory in its im- 
plications, and tainted to some extent by self-interest.* 


7. Fourteen witnesses testified including five USDA veterinary medical officers and one 
inspection team technician, and three veterinarians in private practice, one photographer, 
one farrier, one show official, the horse trainer and his wife. Explicit and implicit contra- 
dictions occurred. 

8. For example, examinations 10 days before or after the date in question, or the morn- 
ing following a show, or acute reactions to any physical examination whereas the pre-show 
palpation and examination showed no problems whatsoever, and/or private or personal re- 
lationships or interests that might sway the judgment, memory or perceptions of the wit- 


ness. 
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The heel-toe ratio would itself be sufficient grounds to find a violation 
here even if most of the other evidence presented by Complainant were 
significantly eroded, discounted or offset. 

The evidence here is strong in supporting Complainant’s contentions. 
None of Respondents’ evidence persuasively offsets the elements of 
Complainant’s case concerning a violation. 


IV 


Both in the Complaint and opening brief Complainant requests that 
Respondents each be assessed a civil penalty of $2,000 and that Re- 
spondent trainer Bill Cantrell be disqualified from showing or exhibit- 
ing, etc., for an unspecified period of time. No disqualification was re- 
quested concerning Respondent Thornton. 15 USC 1825 (b), (c). 

The Complaint has not been amended with regard to these requested 
sanctions. 

However, in Complainant’s reply brief, Complainant for the first time 
asks that “ijn light of the record as a whole, respondents’ defenses in 
their reply brief and the severity of this violation, complainant now re- 
quests that a civil penalty of $2,000 and a one year disqualification be 
assessed against both Respondents Cantrell and Thornton”. (Page 14 of 
Complainant’s Reply Brief filed January 8 1982, emphasis added) 

Complainant does not spell out what particular circumstances 
prompted the broadened request for a one-year disqualification against 
Respondent Thornton as well as Respondent Cantrell. 

K Ke Kk KK Ke 

Great weight must be given to the sanctions recommended by the of- 
ficials charged with responsibility for administering the regulatory pro- 
gram. In re Sy B. Gaiber and Company, 31 AD 8438, 845-56 (1972): In re 
J. A. Speight, et al., 33 AD 280, 310-19 (1974); In re Braxton M. Wors- 
ley, 33 AD 1547, 1567-68 (1974). ... 


While these factors could also erode the probative value of Complainant’s witnesses, there 
seems to be less risk of that here. 


No implication should exist that “credibility” as such of any particular witness was poor or 
doubtful here. All appeared to be honest, forthright witnesses, and none testified in a man- 
ner to be considered deliberately false or untruthful as such. 


However, the nuances, the personal and commercial interests, are all factors here that 
clearly favor Complainant and provide a strong edge over Respondents’ witnesses. 


The USDA veterinarian witnesses here had no personal or professional interests in the 
horses being shown or anyone connected with them. The record fails to show any bias. The 
record justifies allowing full probative value to their testimony showing abnormal sensi- 
tivity and inflammation of both forelegs and the cause of the condition. Jn re Joe Fleming, 
Judicial Officer Decision January 15 1982, HPA Docket No. 144, slip opinion pages 9-15, 
41 AD [38] (1982), [appeal docketed, No. 82-3095 (6th Cir. Feb. 1, 1982) ]. 
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Exhibiting a sored horse, in the short-term, is unfair competition to all 
other participants in that show, and, in the long-term, is destructive of 
the entire industry. Characteristics of the breed may be eroded if sored 
horses lacking the best genetic characteristics are used for breeding. 

NE WR KR EB BH RK 

The evidence here shows that full training responsibility for Senator’s 
Flower was in the hands of Respondent trainer Cantrell. His experience, 
skill and the close and regular contact with a horse necessary for train- 
ing it for exhibition usually justifies an inference that Respondent train- 
er Cantrell knew or should have known of the sensitive and inflamed 
conditions of the pasterns of the forelegs. In re Richard Wall, supra, at 
page 1444. 

The owner of an exhibited sored horse has been held to be a violator 
based on his non-delegable responsibility to comply with these statutory 
prohibitions, and properly and fully supervise his trainer in caring for 
and exhibiting horses. Jn re Edward Whaley and Wink Groover, 35 AD 
1519, 1524-27 (1976); In re Dr. John Purvis, 38 AD 1271, 1278-79 
(1979); In re Albert Lee Rowland and C. H. Meadows, supra, slip opinion 
pages 21, 25, 28, 32-33 (1981). 

Also, the Judicial Officer in Rowland and Meadows, supra, stated: 
“(t)he legislative history of the Horse Protection Act Amendments of 
1976 shows that Congress specifically intended to eliminate the need to 
show intent”, at pages 21-22 of the slip opinion. 

Additionally, the Judicial Officer in Rowland Meadows states: “(t)here 
is no requirement that the owner (or exhibitor) know, or have reason to 
believe, that the horse is sore”, at page 25 of the slip opinion. See also Jn 
re Burton, 40 AD [1738, 1745] (November 25 1981) [, appeal docketed, 
No. 81-2445 (8th Cir. Dec. 30, 1981) ]; In re Blades, 40 AD [1725, 
1731-35] (November 25 1981) [, appeal docketed, No. 81-2445 (8th Cir. 
Dec. 30, 1981) ]. 

K wow ®e ® 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 
I. Evidentiary Issues. 


Respondents on appeal challenge the adequacy of the evidence to sup- 
port Judge Weber’s findings and conclusions. But there is no basis for 
that challenge. This is not a borderline case. Rather, it is a case where 
the evidence strongly and convincingly establishes that Senator’s Flower 
was sore when exhibited at the 40th Annual Tennessee Walking Horse 
National Celebration on August 27, 1978. 

Two highly qualified, disinterested USDA veterinarians, Dr. James 
and Dr. Patterson, independently conducted physical examinations of 
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the horse immediately following the show. They independently deter- 
mined that the horse exhibited extreme pain when they palpated certain 
areas of the anterior and posterior pasterns of each of the horse’s fore- 
limbs. 

Dr. James states in his affidavit that “[w]hen any of these areas were 
palpated, such severe pain was elicited that the mare would practically 
go the ground” (CX 1; and see Tr. 68, 70-72).° Dr. James testified that 
this was a “severe” reaction, which would be in the 7 to 9 range, on a 
scale of 1 to 10, with 10 being the most severe (Tr. 64). 

Similarly, Dr. Patterson states in his affidavit (CX 11): 


Physical palpation of the bulbs of the heels of both front 
feet elicited such pain that the horse would nearly fall. The 
same type of very mild palpation of the anterior center 
pastern areas of both front feet produced the extreme reac- 
tion by the horse of nearly falling in an attempt to move 
the foot being examined. 


Dr. Patterson testified that his affidavit describes “a tremendous pain 
response, flagrant response, an extremely exaggerated response,” indi- 
cating that the horse was “[vJjery, very sore” (Tr. 194; and see Tr. 156, 
177-80). He doubts whether he has said in any other affidavit “that the 
horse nearly went down” (Tr. 177). 

Dr. James and Dr. Patterson found that the areas of soreness on the 
anterior pastern of each front foot were virtually identical, and that the 
areas of soreness on the posterior pastern of each front foot were virtual- 
ly identical (CX 2, Box 31; Tr. 26-29). This is a highly significant indica- 
tion of soring, rather than accidental injury (Tr. 156-57, 329). 

The particular areas of pain in the horse’s pasterns that caused the 
USDA veterinarians to write the horse up as sore are illustrated in the 
Summary of Alleged Violation form (CX 2, Box 31). This form was filled 
out on the night of the Department’s examination immediately after the 
custodian of the horse was informed of the Department’s findings (Tr. 
19), which was immediately after the examination (CX 1, p. 2). These 
particular areas of pain were not caused by laminitis (founder) or a 
dropped sole (Tr. 73, 244-45, 284-95, 324-29, 334-36, 350-53; and see 
Tr. 28, 35-36, 157). The evidence in this respect on behalf of complain- 
ant is consistent with the testimony in many other cases that the De- 
partment’s veterinarians are able to distinguish between pain caused by 
laminitis, tendonitis, etc., and pain caused by soring. 

Although the determination that a horse is sore based on palpation of 
its front feet is admittedly a subjective determination which can vary be- 


9. Citations to the record by the Judicial Officer are not necessarily exhaustive. 
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tween veterinarians, and perhaps even with the same veterinarian at dif- 
ferent times (Tr. 41-42), the horse here showed such an extremely exag- 
gerated response that there would have been no possibility that the 
horse would not have been v.7itten up as sore by any USDA veterinarian 
(see Tr. 64-65, 70-72, 193-94). As Dr. Patterson testified, “[w]e write 
up horses that show much less response than this horse did” (Tr. 194). 

Respondents argue that Dr. James used excessive pressure in palpat- 
ing the horse because he used from 10 to 18 pounds of pressure (which 
he regarded as “moderate” (Tr. 13, 29)), whereas Dr. Patterson used 
about 5 pounds of pressure. But there is no expert testimony to the ef- 
fect that 10 to 18 pounds of pressure is excessive. To the contrary, the 
expert evidence in this case, which is consistent with the expert evidence 
in other cases which I| have reviewed, is that it would take from 35 to 55 
pounds of pressure to elicit a pain response from a normal horse (Tr. 342, 
354; and see Tr. 173). 

The thermovision results, which the expert testimony in this case 
shows provides a reliable picture of the inflammed areas on a horse’s 
feet, is consistent with the findings of Dr. James and Dr. Patterson as to 
the specific areas of pain which they found during their physical exams. 
The thermovision pictures were taken by a highly qualified, disinter- 
ested USDA veterinarian, and they were interpreted by two highly 
qualified, disinterested USDA veterinarians. 

Respondents argue that the thermovision pictures should be disre- 
garded because all Tennessee Walking Horses which have been trained 
and exhibited show an abnormal thermovision pattern (from the use of 
chains or other action devices), but the Department does not write up as 
violations borderline cases of soring (Tr. 70-72, 194, 252-55). For ex- 
ample, of the 1,500 to 2,000 horses that were thermovised by Dr. Claw- 
son (Tr. 211), only 100 to 200 were written up as violations (Tr. 252-54). 
Based on the testimony in this case (which is consistent with the testi- 
mony in many other cases), it is my view that the thermovision pictures, 
as taken and interpreted by the USDA veterinarians, are a valuable tool 
to be used in conjunction with the physical examination of a horse. 

Respondents argue that the statement in Dr. James’ affidavit that 
there “were vertically elongated elliptical scars on the anterior aspects” 
of the horse’s front feet (CX 1) is not credible because he was the only 
person who detected such scars, and they are not shown on the Depart- 
ment’s photographs of the horse’s front feet (RX 3, 6). However, Dr. 
James concedes that he uses the term “scar” rather loosely, “maybe not 
scientifically correct,” and he testified that hair growing there and in the 
surrounding area might have covered the area he referred to as scars (Tr. 
72). In view of the hair covering the area, it is possible that other persons 
were merely not as observant as Dr. James in this respect. 
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However, the issue is of no importance since scar tissue is not neces- 
sarily more sensitive than other tissue (Tr. 164), and, therefore, the 
existence of a scar is not per se of importance. The only significant issue 
is whether the horse elicited severe pain responses when palpated in that 
area, and Dr. James’ findings in that respect are supported by Dr. Pat- 
terson’s examination and by the thermovision pictures and testimony. 

I do not give any weight to the fact that the horse had an illegal heel- 
toe ratio because that is not alleged in the complaint, and there is no evi- 
dence that the illegal heel-toe ratio would cause soreness in the exact 
spots found by the examining veterinarians (see Tr. 332-34). Cf. In re 
Crowder, 40 Agric. Dec. 33, 42 (1981) (“testimony in the record indicates 
that the [heel-toe] ratio was not the probable cause of the soreness in the 
pastern area”). 

The heel-toe regulation, which is presumptively valid, declares that a 
horse shall be considered sored if, as a result of the use of pads or other 
devices, the length of the toe does not exceed the height of the heel by 
one inch or more. 9 C.F.R. § 11.1 (t) (2). The regulation is based on the 
fact that an illegal heel-toe ratio changes the angulation of the horse’s 
foot, which would cause pain (Tr. 332-34). But for the reasons stated 
above, I have disregarded the heel-toe evidence, notwithstanding the 
fact that respondents knew in advance of the hearing that the examin- 
ing veterinarians found an illegal heel-toe ratio (Tr. 20). 

I also give no weight to the fact that two USDA veterinarians selected 
Senator’s Flower for examination based on her movement as she entered 
and circled the ring. This position is not, however, based on the grounds 
argued by respondents. Respondents seek to discredit Dr. Thompson’s 
affidavit as to this matter (CX 7) because it is nearly identical with his 
affidavits as to three other horses exhibited at the same show (RXs 8, 9, 
10). 

Respondents argue that Dr. Thompson mass-produced his affidavits 
and did not particularize them to individual horses. But respondents did 
not introduce Dr. Thompson’s affidavits with respect to the other horses 
which he selected for examination at this show. There is no reason to in- 
fer that Dr. Thompson used the same affidavit for any horses other than 
the four relied on by respondents. Dr. Thompson testified that he looks 
for the symptoms of a sored horse which are the easiest to see, since he 
only has a short time to look for them, and it is not unusual to find the 
same symptoms in a number of horses (Tr. 81-82, 104-13). His explana- 
tion is entirely plausible that he “made different notes about different 
horses,” and that when the USDA employee got ready to “write up these 
affidavits,” Dr. Thompson said: “Now, what I have said about this horse 
and this horse and this horse will all fit the same affidavit” (Tr. 101). 
Hence there is no basis for discrediting Dr. Thompson’s testimony on the 
ground that he mass-produced his affidavits. 
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However, I have disregarded the evidence as to why the horse was 
selected for examination because it makes no difference why the horse 
was selected. It has repeatedly been held in cases under the Horse Pro- 
tection Act that the physical examination of a horse immediately after 
the show (confirmed by thermovision, if available) is sufficient evidence 
to demonstrate that the horse was sore, even where the horse was 
selected for examination solely because it placed first, second, or third, 
and the USDA personnel selecting horses for examination based on their 
appearance did not select the horse. On the other hand, no horse selected 
for examination because of its appearance in the ring has been written 
up as sore unless the physical examination (and the thermovision, if 
available) shows that the horse was sore. Hence it makes no difference 
why Senator’s Flower was selected for examination. 

Accordingly, respondents’ home movie of the horse’s performance at 
the show is irrelevant. But the movie would have been of no probative 
value in any event because there is no testimony, and no reason to be- 
lieve, that the movie was taken as the horse entered the ring or during 
the first few minutes of the show. The USDA veterinarians who select 
horses for examination usually make their selections within the first 30 
seconds after the horse enters the ring, or at least within the first three 
minutes, because a horse will usually warm out of any irregularity in its 
gait after a round or two in the ring (Tr. 81-82, 112-13, 587). 

Similarly, respondents’ home movie of the physical exams conducted 
by the two USDA veterinarians, and by Dr. O’Brien the next morning (at 
respondents’ request), is of no probative value because the movie was 
taken (as typical in home movies) in spurts of a few seconds each, with 
many gaps, and with much of the examinations not shown. The film, 
which was taken by respondent Cantrell’s wife, admittedly is far from 
complete. Hence it is no more reliable than a tape of a meeting with an 
18 minute gap. 

Dr. Thompson testified that the film of the examinations was “ex- 
tremely sketchy,” “moved rather rapidly,” and was “somewhat dark;” 
and that he could not tell from the film whether or not the USDA veter- 
inarians were examining the areas found by them to be in pain (Tr. 
588-89, 597-98). But even from the sketchy fragments of the examina- 
tions shown on the film, Dr. Thompson observed “jerking of the foot,” a 
“pain response,” and “shifting of a front foot” (Tr. 589-90). He testified 
that “a horse which is sore will shift front feet” (Tr. 590). He further 
testified (from the film of the physical examinations) that the “horse ap- 
peared to be reluctant to move, and when he did move he appeared as if 
he were on the verge of a stumble” (Tr. 590). 

Based on my own viewing of the films, and the expert testimony, I 
have concluded that the films have no probative value for respondents. 
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Respondents rely on a physical examination of the horse a week before 
the show, but that was much too early to be relevant here. 

Respondents also rely on the fact that Senator’s Flower passed a pre- 
show examination by the show-personnel immediately preceding the 
show, but that does not discredit the Department’s post-show examina- 
tion. 

Judge Weber explains why the Department’s post-show examination is 
entitled to more weight than the pre-show examination in In re Wall, 38 
Agric. Dec. 1437, 1442-43 (1979), affd as to the evidentiary issues but 
reud as to the sanction, No. 79-3714 (6th Cir. 1981) (unpublished or- 
der), 40 Agric. Dec. 927. In Wall, Judge Weber states in his initial deci- 
sion, which was adopted by the Judicial Officer in the final decision (38 
Agric. Dec. at 1442-43): 


While there appears to be substantial and direct conflict 
in testimony on the point, it can be seen that there are sub- 
stantial and significant differences between the two cate- 
gories of testimony. The APHIS veterinary medical of- 
ficers were assigned to attend this particular Show to 
make inspections for this purpose. They had no personal 
interests or stake in the outcome of their inspections. They 
were sworn to enforce the law. They possessed professional 
training, as well as specialized occupational experience and 
training directed specifically to identify “sored” horses. 
The observations and examinations of the USDA-APHIS 
veterinary medical officers were all made immediately be- 
fore, during and after each Class showing. 


The witnesses who felt the horse was not sored did not 
have equal, timely or comparable opportunities to form 
their opinion and judgment. While some of them clearly 
were highly experienced laymen, with civic and organiza- 
tional responsibilities, they do not possess the professional 
qualifications and legal obligations of the USDA-APHIS 
veterinary medical officers. 


Ordinarily, the pre-show examination conducted by the 
show steward would not favorably compare with the 
observations and examinations of the USDA-APHIS vet- 
erinary medical officers. All 400 horses were examined by 
the layman show steward in the pre-show examination, 
whereas only selected horses were examined and tested by 
the USDA-APHIS veterinarians in the post-show examina- 
tions. 
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Time and opportunity for the pre-show and post-show 
examinations would be dramatically different. The post- 
show examination clearly had time, professional and 
equipment advantages of an extensive nature, over the 
pre-show examinations by the show steward. 


In In re Crowder, 40 Agric. Dec. 33, 40-41 (1981), Chief Administra- 
tive Law Judge John A. Campbell similarly observes in his initial deci- 
sion that the pre-show examination is not as reliable or thorough as the 
Department’s post-show examination, and he quotes the foregoing views 
by Judge Weber. Chief Judge Campbell’s initial decision in Crowder was 
also adopted by the Judicial Officer in the final decision in that case (40 
Agric. Dec. at 34). 

The Judicial Officer delivered the final blow to reliance on the pre- 
show examination where action devices are worn on a horse during the 
show in In re Rowland, 40. Agric. Dec. 1934, 1942-45 (1981), appeal 
docketed, No. 82-3015 (6th Cir. Jan. 8, 1982), in which he states: 


Respondents rely on the fact that “Masterpiece Queen B” 
passed a pre-show examination, but that is true in every 
Horse Protection Act case. The fact that a horse passes a 
pre-show examination can never be a circumstance dis- 
crediting the post-show examination where, as here, the 


horse wore action devices in the show ring. 


A horse might be on the borderline of showing pain 
during the pre-show examination, as a result of prior work- 
outs with training devices, or deliberate soring means, and 
yet not be at the threshold of pain detectable by palpation 
during a pre-show examination. After the horse is ex- 
hibited in the ring with action devices, the action devices 
could raise the pain to the level easily discernible upon the 
post-show examination (Tr. 46-48, 64, 69, 93-95, 100, 
176-78, 180-82, 188-90, 259, 315-17). Since soring can 
occur in the show ring because of action devices bouncing 
up and down on the horse’s pasterns, a pre-show examina- 
tion is no more relevant to discredit a post-show examina- 
tion than an examination conducted a month before the 
show.°® 


Under the regulations, as amended in 1975, there is no 
such thing as a “lawful” action device.’ In re Davis, 35 
Agric. Dec. 538, 539-40 (1976). This is not to say that all 
action devices are “unlawful” (see 9 C.F.R. § 11.2 (1978) ). 
But any action device can be unlawful. That is because the 
regulations provide (9 C.F.R. § 11.2 (b) (1978) ): 
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(b) No chain, boot, or other method or device 
shall be used with respect to any horse at any 
horse show or exhibition if such use causes the 
horse to be sored. 


Hence the owner or exhibitor of a horse is an absolute 
guarantor that the action devices used during a show will 
not sore the horse. 


That regulation is unquestionably consistent with the 
Act. Under the Horse Protection Act Amendments of 
1976, a horse is “sore” if any device has been used on the 
horse that causes it to suffer “physical pain or distress” 
when “walking, trotting, or otherwise moving,” irrespec- 
tive of intent or knowledge by the owner or exhibitor (15 
U.S.C. § 1821 (8) ). This is a significant change from the 
definition originally enacted in 1970, under which a horse 
was considered “sored” only if the device was used on a 
horse “for the purpose of affecting its gait,” and the device 
“may reasonably be expected . . . to result in physical pain” 
(15 U.S.C. § 1821 (a) (1970) ). 


The legislative history of the Horse Protection Act 
Amendments of 1976 shows that Congress specifically in- 
tended to eliminate the need to show intent. H. Rep. No. 
94-1174, 94th Cong., 2d Sess. 1-2 (1976); S. Rep. No. 
94-418, 94th Cong., 1st Sess. 3, 4 (1975). Specifically, it is 
stated in H. Rep. No. 94-1174, 94th Cong., 2d Sess. 1-2 
(1976), reprinted in [1976] 3 U.S. Code Cong. & Ad. News 
1696: 

The legislation makes the following substantive 
modifications in the existing law governing this 
program: 


1. Revises the definition of “sore” under exist- 
ing law to eliminate the requirement that the sor- 
ing of a horse must be done with the specific in- 
tent or purpose of affecting its gait. 


Since a pre-show examination can never be used to dis- 
credit a post-show examination because of the circum- 
stance referred to above, it is unnecessary to consider 
other circumstances supporting the same result. Nonethe- 
less, a few other circumstances might, in some cases, ac- 
count for a difference between the pre-show and post-show 
determinations. 
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First, the pre-show examination is not as thorough as the 
post-show examination because of time constraints. Every 
horse is examined before the show, but only selected 
horses are examined after the show. Second, the Depart- 
ment generally has a thermovision machine available for 
the post-show examination, which is not used during the 
pre-show examination. Moreover, the Department’s key 
witnesses are always veterinarians, while the pre-show 
examination is frequently conducted by lay persons. (In 
the present case, the steward who examined “Masterpiece 
Queen B” prior to the show did not testify as a witness, and 
Dr. Crichfield, one of the Department’s veterinarians, 
testified that the stewards conducting the pre-show exam- 
ination involved here did not do a good job (Tr. 184-86) ). 


Finally, a quick-acting, short-lasting anesthetic can be 
applied to a horse’s legs a few minutes prior to the pre- 
show examination, which would dissipate in about 15 to 20 
minutes, thereby masking pain symptoms during the pre- 
show examination but enabling the horse to perform as in- 
tended during the show (Tr. 266-67). 


But, as explained above, it is not worth considering other 
circumstances where the horse wore action devices in the 
show ring since that circumstance alone prevents the pre- 
show examination from being relevant. 


Respondents argue (Original Brief 18-19) that the 
Department’s veterinarians must, in conducting their post- 
show examination, consider many variables, such as the 
threshold of pain of the individual horse, the action de- 
vices used on the horse, the length of time the horse has 
been worked and the track condition of the show ring. 
Nonsense! It is not the Department’s veterinarians who 
must consider such variables. Rather, the horse’s owner 
and trainer must consider such variables when they make 
the voluntary decision to use action devices on the horse 
during training or exhibitions. 


As stated above, the Act and regulations make the owner 
and exhibitor a guarantor that the action devices used on a 
particular horse will not cause the horse to suffer “physical 
pain or distress” when “walking, trotting, or otherwise 
moving.” The Act was designed to protect horses that 
suffer pain easily as well as to protect horses that can 
stand a great deal of abuse before feeling pain. 
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6. This circumstance is a strong argument in favor of adopting the 
proposal now being considered by the Department to prohibit the use of 
all action devices in horse shows. At present, horse owners and exhibitors 
are faced with a dilemma. To have an equal chance of winning, they must 
use action devices, since others are using them. But they cannot be sure 
that the action devices will not cause the horse to be sored under the Act 
and regulations. (In the present case, the soring was too severe to have oc- 
curred solely in the show ring (Tr. 35-36, 41, 70, 189-90, 267) ). 

7. The Department’s form on which violations are summarized (VS Form 
19-7 Jan. 1975) (Comp. Ex. 2, item 36) should be revised to eliminate the 
box marked “Legal,” referring to “Bracelets or Chains.” 


Respondents also rely on the testimony by Dr. O’Brien, a veterinarian 
who examined the horse on the morning after the show at respondents’ 
request. He did not find any evidence visually or from palpation that the 
horse was sore. However, the testimony of a single veterinarian as to his 
examination the morning after a show, with the horse in respondents’ 
possession during the interim, is not sufficient to rebut the testimony of 
two disinterested USDA veterinarians as to their examinations immedi- 
ately following the show, supported by thermovision pictures and testi- 
mony. Dr. O’Brien admitted that he did not “know the condition of the 
horse the night before” (Tr. 539). It is possible to find extreme pain re- 
sponse in a horse one day and none the next, by means of various treat- 
ments or methods which might not be apparent to an examining veteri- 
narian the next morning (Tr. 199, 593-94). 

Also, there is no evidence that the examinations by Dr. O’Brien or any 
of the other non-USDA personnel were conducted immediately after the 
horse had been subjected to a workout of approximately 45 minutes (as 
in the Celebration involved here) with 10 ounce chains. As stated above 
in the quotation from Rowland, action devices used during a show could 
raise the pain in a horse’s feet to the level easily discernible upon palpa- 
tion. This fact alone completely discredits the examination by Dr. 
O’Brien and other non-USDA personnel, relied on by respondents. 

As to the numerous other examinations at other shows by USDA vet- 
erinarians where Senator’s Flower was not written up as sore, they do 
not prove that she was not sore, but merely that she was not written up 
as sore. Borderline cases are not written up as sore. In addition, respond- 
ents had a motive to sore Senator’s Flower for the Celebration, even if 
not for other shows, because that is the most prestigious show of the 
year. Since any horse owner or trainer could have a motive to sore a 
horse for a particular show, or could accidentally sore the horse a little 
more than planned on a particular occasion, I do not attach any weight 
to the fact that a horse was not written up as sore in examinations by 
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USDA personnel at shows other than the one at issue in a particular 
case. That argument has been made many times before, to no avail. 

Respondents also rely on the fact that Dr. O’Brien took swabs of the 
horse’s front feet during his examination the morning after the show, 
which were analyzed by a laboratory. The laboratory found no evidence 
of chemicals. But that result is to be expected in every case. Oil of mus- 
tard, one of the most commonly used soring agents, is easily washed off 
so that no trace can be detected by a laboratory. That is why the Depart- 
ment stopped taking swabs years ago (Tr. 330-32). 

Respondents also rely on the lab report of a biopsy taken by Dr. 
O’Brien from Senator’s Flower the morning after the show, stating that 
the tissue and epidermis appear normal, with no hypertrophic scarring, 
degeneration of collagen, subacute or chronic dermatitis, or dermal or 
edidermal changes, noted (RX 24). However, this evidence has no weight 
for a number of reasons. 

First, there is no interpretation of the report by any expert witness. 
Dr. O’Brien admitted that “I am not a pathologist” (Tr. 531). He testified 
(Tr: 531): 


Q. For instance, would tissue that has been burned by a 
caustic agent, in your professional opinion, on microscopic 
analysis be deemed to be normal tissue, Doctor? 


A. Iwould not think so, but I have never studied tissue 
under these circumstances, so I could not answer that. 


No other witness testified that the biopsy taken by Dr. O’Brien would 
show the presence of tissue damage produced by a chemical. Dr. Patter- 
son testified in this respect (Tr. 198): 


A. Biopsies may or may not show the presence of tissue 
damage produced by a chemical, depending on the location 
of the biopsy and the type of biopsy taken. 


Since there is no evidence that Dr. O’Brien’s biopsy would have shown 
the presence of tissue damage caused by a chemical, the lab report as to 
the biopsy has no value here. 

Moreover, in order to place any reliance on the lab report, there would 
have to be expert evidence, which is not here, that the lab would detect 
and regard as abnormal tissue which had been sored solely by chains or 
action devices, without any chemical agents. 

Even if respondents could overcome those hurdles, the lab report 
would be entitled to no weight in this proceeding because there is no evi- 
dence that the biopsy was taken from the specific areas in which the 
USDA veterinarians detected pain. As stated above, the USDA veter- 
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inarians detected pain in specific areas on the anterior and posterior pas- 
terns of both front feet. These specific areas are illustrated in Complain- 
ant’s Exhibit 2, Box 31. 

Dr. O’Brien admittedly took no biopsy from the anterior pasterns (Tr. 
537). Hence, we are certain that the lab report does not refer to the spots 
found sore on the anterior pasterns of the horse’s front feet. That omis- 
sion is significant because many horses have been found to be sore solely 
because of abnormal sensitivity in the anterior pasterns of the front feet, 
without any evidence of abnormality in the posterior pasterns. 

Furthermore, there is no evidence that the biopsy was taken from the 
specific areas of the posterior pasterns found sore by the USDA vet- 
erinarians. The biopsy taken from the posterior pasterns consists of 
“fragments of tissue measuring .5 cms in diameter and .6 cms in length” 
(RX 24). This is less than 1/4 inch (1 cm = .3937”; .6 cm = .23622”). Dr. 
O’Brien at first testified that he took samples from the posterior (or Pal- 
mer) aspect of the pastern of each of the horse’s front feet from the areas 
where the owner or trainer told him that the USDA had detected sore- 
ness (Tr. 526). But he later testified that the owner or trainer merely 
told him that the USDA reported that the horse was sore in the back, 
and he selected “one sample” from the back of each foot (Tr. 540). 

Specifically, he testified (Tr. 540): 


Q. As far as the removal of biopsy samples on the pos- 


terior aspects of the horse’s front feet, did the trainer 
and/or the owner simply tell you that the USDA had re- 
ported to them that the most sensitivity was found on the 
back? 


A. That’s correct. 

Q. Who selected where to take the tissue samples? 
A. I did. 

Q. Did you do it at random? 

A. Yes, sir. 


Q. Did you take more than one area of tissue in the pos- 
terior aspect of the horse’s foot on both feet? 


A. No, sir; I took one sample from each foot. 


Q. And when you took it, did you try to in any way take 
it from an area that you felt would be more likely or less 
likely to come back either positive or negative? 


A. I tried to take it from an area that I felt would be rep- 
resentative of the posterior aspect of the pastern. 
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Hence even as to the posterior aspect of the pastern area of each front 
foot, there is no evidence that Dr. O’Brien’s sample was from the specific 
areas found sore by the USDA veterinarians. Accordingly, for this rea- 
son, as well as those stated above, respondents’ biopsy evidence has no 
weight."° 

But even if respondents’ biopsy evidence were not to be completely dis- 
regarded for the foregoing reasons, it would be outweighed by other evi- 
dence in the case. The record demonstrates without question that there 
was a great deal of abnormal tissue on the posterior pasterns of the 
horse’s front feet. The most convincing evidence consists of color photo- 
graphs taken by the Department the night of the show (RXs 4, 5). It does 
not take an expert witness to see that the posterior pasterns of this horse 
were extremely calloused, or scarred. But in any event, expert testimony 
establishes that fact. 

Dr. Patterson testified as to these photographs (Tr. 163-64): 


Q. I am going to direct your attention now to Exhibit 4, 
views of the posterior. Can you describe what you see in 
that picture? 


A. I see elevated, elongated, granulation-like tissue le- 
sions that extend from close to the dorsal edge of the pos- 
terior pastern and extend ventrally to the sulcus. 


xe eR WR KW KW XR 
Q. Okay, is this normal horse tissue for a four-year-old? 
A. This is not normal horse tissue. 
Q. In your estimation, do you have any guess as to how 
long it would take to form? 


A. It is only formed by repeated trauma to the underly- 
ing tissue, which causes the animal to build a body defense 
against that trauma, which is the thickened, granulation- 
like tissue that is present. 


Q. Okay, in looking at Exhibit 5, which is also a pos- 
terior view, can you describe what you see in that picture? 


A. Basically the same that I saw in the previous picture, 
which is elongated, elevated areas of granulation-like tis- 
sue extending from the sulcus dorsally to at least two- 
thirds of the way up the posterior surface of the pastern. 


10. It would have been better practice for Dr. O’Brien to have sent the biopsy to the lab- 
oratory himself, rather than to give it to respondent Cantrell’s wife to send to the lab (Tr. 
400). 
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Q. Okay, and how would you describe that tissue? How 
would you compare that tissue to normal tissue? 


A. Again, it is not normal tissue. It is granulation-like 
tissue produced by repeated tissue trauma or insult, and 
the body defenses build tissue to protect it. 


Q. Okay, from your observations of Exhibits 4 and 5, 
how severe granulation would you say it is? 


A. It is quite extensive. 
Similarly, Dr. Thompson testified (Tr. 593): 


Q. Now, what would you describe the tissue pattern 
here in Exhibits 4 and 5? What kind of tissue would that 


be? 


A. This would be callous tissue, sometimes called scars. 
Q. Okay, callous tissue and scars, is that normal tissue? 
A. No, sir, it is not. 


The evidence further shows that the posterior pasterns of the horse’s 
front feet were so scarred that the horse could not have been shown if 
the present Scar Rule (9 C.F.R. § 11.3) has been in effect at that time 
(TR. 165). 

Based on the photographic evidence, supported by expert interpreta- 
tion, I would have to conclude that even if the lab report were to have 
some probative weight, its findings as to normal tissue without scarring 
would be outweighed by stronger evidence. 

Respondents also rely on an examination of the horse conducted a 
week after the show by respondents’ veterinarian, but this examination 
is much too late to have probative value here." 

For the foregoing reasons, the evidence strongly supports Judge 
Weber’s findings and conclusions as to respondents’ violations. 

11. If horse owners and trainers are interested in having an examination by private vet- 
erinarians of horses found sore by the Department, I would suggest that their associations 
have two or more private veterinarians present at horse shows to examine horses immedi- 
ately after the USDA examinations. If this is done, the Department should provide a De- 
partment employee to keep continuous watch over the horses to see that they are not tam- 
pered with. Perhaps the Department could immediately reexamine any horse not found 
sore by the private veterinarians, in the presence of the private veterinarians. Possibly, one 
or more private veterinarians could observe the initial USDA examinations (that would de- 
pend on whether their presence would interefere too much with the examinations). The De- 
partment should make every reasonable effort to accommodate a responsible effort to af- 
ford horse owners and exhibitors the right to have a meaningful independent examination. 
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II. Civil Penalties. 


Judge Weber’s order imposing civil penalties of $2,000 on each re- 
spondent is supported by the record and prior precedents. But some of 
his reasoning is erroneous. 

For example, Judge Weber states (Initial Decision 22-23): 


The statute as amended in 1976 requires that “the Secre- 
tary shall take into account all factors relevant to such de- 
termination, including the nature, circumstances, extent, 
and gravity of the prohibited conduct and, with respect to 
the person found to have engaged in such conduct, the de- 
gree of culpability, any history of prior offenses, ability to 
pay, effect on ability to continue to do business, and such 
other matters as justice may require.” 15 USC 1825 (b) (1). 


The record adequately covers the nature, circumstances, 
extent and gravity of the prohibited conduct. However, the 
degree of culpability, ability to pay, and the effect on the 
ability to continue to do business, have been determined by 
binding precedent to be irrelevant. 


The statutory factors referred to by Judge Weber apply only to a de- 
termination of the monetary civil penalty—not to a determination as to 
whether to impose a disqualification order. Specifically, the statutory 
language preceding that quoted by Judge Weber states (15 U.S.C. 
§ 1825 (b) (1)): 


(1) Any person who violates section 1824 of this title 
shall be liable to the United States for a civil penalty of not 
more than $2,000 for each violation. No penalty shall be 
assessed unless such person is given notice and opportu- 
nity for a hearing before the Secretary with respect to such 
violation. The amount of such civil penalty shall be as- 
sessed by the Secretary by written order. In determining 
the amount of such penalty, the Secretary shall take into 
account all factors relevant to such determination. . . . 


A disqualification order, on the other hand, is issued under the follow- 
ing subsection of the Act (15 U.S.C. § 1825 (c)), which sets forth no 
statutory standards for consideration.’ 

Since the statute requires the Secretary to consider specific factors in 
determining the amount of a civil penalty, all those factors must, of 


12. As shown below, there is relevant legislative history as to the imposition of dis- 
qualification orders 
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course, be considered in every case. There is no precedent to the con- 
trary. 

As the basis for his erroneous conclusion that ability to pay has been 
determined to be irrelevant in determining the amount of a civil penalty 
under the Horse Protection Act (Initial Decision 23), Judge Weber relies 
on In re Crowder, 40 Agric. Dec. 704, 704 (1981) (order denying petition 
to modify order). Judge Weber also erroneously cites the Crowder case 
for the same view in Jn re Fleming, 41 Agric. Dec. 38, 45 (1982), appeal 
docketed, No. 82-3095 (6th Cir. Feb. 1, 1982). 

In correcting Judge Weber’s erroneous view in Fleming, the Judicial 
Officer states (41 Agric. Dec. at 46): 


With respect to Judge Weber’s comments as to “ability 
to pay a civil penalty, .. . “ability to pay” is a relevant fac- 
tor in considering the amount of a civil penalty under the 
Act (15 U.S.C. § 1825 (b) (1); In re Livolsi, 39 Agric. Dec. 
1396, 1405-06 (1980), affd per curiam, No. 81-1008 (3d 
Cir. Sept. 21, 1981)).... 


In the Livolsi case, cited in the foregoing quotation, the Judicial Offic- 
er reduced the civil penalty because of the respondent’s inability to pay, 
stating (39 Agric. Dec. at 1405-06): 


As to the respondent Morris, since he was the actual 
trainer of the horse immediately prior to the show in ques- 
tion, I would ordinarily impose a civil penalty against him 
in the amount of $2,000 for the extremely serious violation 
involved in this case, but since the Act requires that con- 
sideration be given, inter alia, to the respondent’s “ability 
to pay” (15 U.S.C. § 1825 (b) (1) ), I believe that the penal- 
ty should not exceed $1,000. At the time of the hearing, re- 
spondent Morris had a substantial monthly car payment. 
Although the record does not show whether he is still mak- 
ing car payments at the present time, in view of his very 
small salary a $1,000 civil penalty will be extremely severe 
as to him (assuming that respondent Livolsi does not pay 
the penalty for him, see Tr. 395). 


The Crowder order denying complainant’s petition to modify the orig- 
inal order in the Crowder case, erroneously relied on by Judge Weber 
here (Initial Decision 23) and in Fleming, is not inconsistent with 
Livolsi, just discussed. In In re Crowder, 40 Agric. Dec. 33, 34 (1981), a 
civil penalty of $2,000 was assessed against respondent Crowder by 
Chief Administrative Law Judge John A. Campbell in his initial deci- 
sion. 
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Respondent Crowder made no contention before the Chief Adminis- 
trative Law Judge as to his inability to pay or inability to continue in 
business, if assessed a $2,000 civil penalty. On appeal to the Judicial Of- 
ficer, respondent Crowder raised a number of evidentiary issues, but 
made no contention that he did not have the financial ability to pay a 
$2,000 civil penalty, or that it would prevent him from continuing in 
business. Hence respondent Crowder’s financial condition was not an is- 
sue on appeal to the Judicial Officer. The final decision in Crowder, 
which adopted the Chief Judge’s initial decision, imposed a $2,000 civil 
penalty and disqualified him from showing or exhibiting any horse for 
one year (40 Agric. Dec. at 34-35). 
Four months later, complainant filed a motion to modify the order 
against Crowder as to the one-year disqualification, but not as to the 
$2,000 civil penalty. Complainant’s motion states: 


Respondent Dude Crowder, whose sole profession is 
horse training, has informed Complainant that he is cur- 
rently having difficulties fulfilling his financial obliga- 
tions. He contends that he is unable to pay the $2,000 civil 
penalty he was assessed in this proceeding, and that his 
disqualification has greatly impaired his value as a horse 
trainer. He has indicated that unless he be allowed to ride, 
his financial situation will worsen. In support of his posi- 


tion, respondent has submitted a financial statement, a 
copy of which is attached hereto. 


In light of the new evidence submitted by respondent 
Crowder indicating his inability to fulfill his financial obli- 
gations, and in the interest of the United States receiving 
its $2,000 civil penalty, which respondent is apparently 
unable to pay at this time, complainant respectfully re- 
quests that the Judicial Officer pursuant to section 6 (c) of 
the Horse Protection Act (15 U.S.C. 1825 (c) ) modify his 
Order of February 24, 1981, by terminating the disqualifi- 
cation of Dude Crowder, and making such termination ef- 
fective upon the date such order is issued. 


In denying that motion, the Judicial Officer states in In re Crowder, 
40 Agric. Dec. 704, 704 (1981) (order denying petition to modify order): 


On June 26, 1981, complainant filed a petition request- 
ing the Judicial Officer to terminate the one-year disqual- 
ification of respondent ordered on February 24, 1981, be- 
cause respondent was found to have entered and exhibited 
a sore horse at the Southern Championship in 1976. Com- 
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plainant alleges that the disqualification order has greatly 
impaired respondent’s value as a horse trainer, caused him 
to have financial difficulties, and prevented him from pay- 
ing the $2,000 civil penalty imposed in this case. 


Respondent’s inability to pay the $2,000 civil penalty is 
not a relevant consideration. This is not a money making 
program. The $2,000 civil penalty was imposed to deter re- 
spondent and others from soring horses in the future—not 
to augment the Federal Treasury. Jn re Wall, 38 Agric. 
Dec. 1437, 1450-51 (1979), appeal docketed, No. 79-3714 
(6th Cir. Nov. 28, 1979); In re Worsley, 33 Agric. Dec. 
1547, 1556-71 (1974). If respondent cannot pay the penal- 
ty, the administrative officials can compromise or remit 
the penalty. 15 U.S.C. §1825 (b) (4). 


As to the other grounds of the petition, I recognized 
when I issued the order that it would impair respondent’s 
value as a horse trainer and cause him financial difficul- 
ties, and I assume complainant recognized that when the 
disqualification order was requested. In fact, that same ar- 
gument could be made in almost every case where a horse 
trainer is disqualified. Accordingly, that ground, by itself, 
is not persuasive. 


Accordingly, complainant’s petition should be denied. 


The Crowder order quoted above, and erroneously relied on by Judge 
Weber, holds only that respondent’s inability to pay the $2,000 civil pen- 
alty is not relevant to the issue as to whether his one-year disqualifica- 
tion order should be suspended. It does not hold that respondent’s ability 
to pay is not a relevant consideration in determining whether to impose 
a civil penalty. No issue was presented to the Judicial Officer by re- 
spondent Crowder (in his appeal) or by complainant (in its petition to 
modify the order) as to whether the $2,000 civil penalty should have 
been imposed or reduced. If such an issue had been raised, the statutory 
criteria would have been applied, as in Livolsi, supra. 

In the present case, neither respondent contends that he lacks finan- 
cial ability to pay a $2,000 civil penalty. Here, as in Jn re Wall, 38 Agric. 
Dec. 1437, 1450 (1979), affd in part and revd in part on other grounds, 
No. 79-3714 (6th Cir. Nov. 28, 1979) (unpublished order), 40 Agric. Dec. 
927, “The record does not show whether respondent has the ability to 
pay a $2000 civil penalty (see 15 U.S.C. 1825 (b) (1) ), but if he does not 
have the necessary resources, he should have adduced evidence in that 
respect.” 
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With respect to Judge Weber’s erroneous view that “the degree of 
culpability” has been “determined by binding precedent to be irrelevant” 
(Initial Decision 23), that is squarely contrary to the original decision in 
In re Crowder, 40 Agric. Dec. 33, 41-42 (1981), in which the complaint 
against respondent Groover was dismissed solely because he was not 
culpable. Respondent Groover admittedly showed and exhibited the 
horse which was found to be sore and, therefore, he clearly violated the 
Act, which proscribes the showing or exhibiting of a sore horse, rather 
than the actual soring of the horse (15 U.S.C. § 1824 (2) ). Nonetheless, 
the complaint was dismissed against respondent Groover (40 Agric. Dec. 
at 35) solely because he was not culpable. Specifically, in explaining why 
the complaint against respondent Groover was dismissed, the decision 

states (40 Agric. Dec. at 42): 


For personal and other reasons, Wink Groover stopped 
training horses in July 1976. He rode the horse only as a 
favor to Respondent Crowder. He arrived at the show ring 
immediately before the show and left immediately after 
the exhibition. He received no compensation for riding. In 
short, we find no culpability here. 


However, an owner or trainer who has the opportunity and motive to 
sore a horse, and the statutory obligation not to show or exhibit a sore 
horse or allow it (as owner) to be shown or exhibited, is regarded as 
culpable without proof that he actually sored the horse since there has 
never been proof in any case as to who actually sored a horse, and it is 
not likely that such proof will ever be adduced. As stated in Jn re Wall, 
38 Agric. Dec. 1437, 1450 (1979), aff'd in part and revd in part on other 
grounds, No. 79-3714 (6th Cir. Nov. 28, 1979) (unpublished order), 40 
Agric. Dec. 927: 


If lack of proof that a particular individual sored a horse 
were regarded as an extenuating circumstance in a dis- 
ciplinary proceeding under the Horse Protection Act, the 
remedial purposes of the Act could not be achieved inas- 
much as it is not likely that proof will ever be obtained in 
any case as to who actually sored a particular horse (see H. 
Rep. No. 94-1174, 94th Cong., 2d Sess., p. 9 (1976) ). No 
doubt that is why Congress did not even make it an offense 
to sore a horse. Instead, the offense is to transport, show or 
exhibit a sored horse (15 U.S.C. 1824). 


Considering all of the statutory factors, Judge Weber’s initial decision 
imposing $2,000 civil penalties against the owner and trainer of Sena- 
tor’s Flower is supported by the record. 
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Il. Disqualification Orders. 


A. Procedural and Constitutional Issues as to Respondent Thornton. 

Judge Weber held that it would violate due process to impose a one- 
year disqualification order against respondent Thornton since it was not 
recommended by complainant until complainant’s reply brief was filed. 
Judge Weber states, inter alia, that complainant’s procedure did not per- 
mit respondent Thornton an opportunity to respond to the issue (Initial 
Decision 21). However, on appeal, the Judicial Officer afforded respond- 
ent Thornton the opportunity to brief the issue, which he did, and, there- 
fore, he has not now been deprived of his rights, in this respect. 

Respondent Thornton’s defense would not have been any different if 
he had known originally of the possibility of a one-year disqualification 
order since both respondents had the same attorneys, and the complain- 
ant requested at least a one-year disqualification order against respond- 
ent Cantrell in the complaint. 

Moreover, a respondent’s due process rights in an administrative pro- 
ceeding do not include the right to know what sanction complainant will 
ultimately recommend any more than in a criminal case, where the de- 
fendent frequently does not know until after he has been found guilty 
what penalty the Government will recommend to the court. 

In the present case, in addition to raising the issue of a one-year dis- 
qualification order against respondent Thornton in his reply brief before 


Judge Weber, complainant also raised the issue in a cross appeal, filed 
together with his response to respondents’ appeal. That is permitted by 
the Department’s rules of practice (7 C.F.R. § 1.145 (b) ). Specifically, 
the rules of practice provide (7 C.F.R. § 1.145 (b) ): 


(b) Response to Appeal Petition. Within 20 days after 
the service of a copy of an appeal petition and any brief in 
support thereof, filed by a party to the proceeding, any 
other party may file with the Hearing Clerk a response in 
support of or in opposition to the appeal and in such re- 
sponse any relevant issue, not presented in the appeal peti- 
tion, may be raised. (Emphasis added). 


The emphasized language was included so that neither party would 
have to file a protective notice of appeal (to be dropped if no appeal were 
filed by the other party), but could, instead, file the equivalent of a cross 
appeal in responding to the appeal petition filed by the other party.’ 
The Department benefits from such a procedure, e.g., where, because of 

13. I participated in drafting the rules of practice, primarily as a consultant and re- 
viewer, and had many discussions with the attorneys who were primarily responsible for 
drafting the uniform rules of practice. 
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manpower and budgetary limitations, it is willing to settle for an Ad- 
ministrative Law Judge’s initial decision, if no further expenditure of re- 
sources is required; but if the case is to be appealed by the other party, 
the Department would like to raise additional issues on appeal. 

The Department’s rules of practice are, in this respect, similar to the 
Federal Rules of Appellate Procedure, which permit a party to wait until 
after the other party appeals, before deciding whether to cross appeal. 
Specifically, the applicable Federal Rule provides (Rule 4 (a), Federal 
Rules of Appellate Procedure, reprinted in 28 U.S.C. app., at 353 
(1976) ): 


If a timely notice of appeal is filed by a party, any other 
party may file a notice of appeal within 14 days of the date 
on which the first notice of appeal was filed, or within the 
time otherwise prescribed by this subdivision, whichever 
period last expires. 


However, the Department’s rules of practice are different from the 
Federal Rule, just quoted, in that the Department does not require a 
“notice of appeal” by the other party following an appeal, but permits 
the raising of new issues in the “response” to the appeal (7 C.F.R. 
§ 1.145 (b) ). 

The Department’s rules of practice have consistently been applied to 
permit a party to raise new issues in response to an appeal which, in ef- 
fect, amounts to a cross appeal. Jn re Rowland, 40 Agric. Dec. 1934, 
1953 (1981), appeal docketed, No. 82-3015 (6th Cir. Jan. 8, 1982); In re 
Blades, 40 Agric. Dec. 1725, 1725-26 (1981) (decision as to LeRoy 
Franks), appeal docketed, No. 81-2445 (8th Cir. Dec. 30, 1981); In re 
Magic Valley Potato Shippers, Inc., 40 Agric. Dec. 1557, 1558 (1981), 
appeal docketed, No. 81-7863 (9th Cir. Dec. 28, 1981); In re Wall, 38 
Agric. Dec. 1437, 1438 n 2 (1979), rev'd, No. 79-3714 (6th Cir. July 10, 
1981) (unpublished order), 40 Agric. Dec. 927; In re Unionville Sales Co., 
38 Agric. Dec. 1207, 1210 n. 3 (1979) (remand order), final decision, 40 
Agric. Dec. 736 (1981)." 

14. In none of the cases cited above were new issues raised in response to an appeal 
labeled “appeal” or “cross appeal.” In Rowland, no new issues were raised, but the principle 
referred to in the text accompanying this footnote were applied. The new issues were 
labeled in Blades “Respondent LeRoy Frank’s Appellate Brief;” in Magic Valley Potato 
Shippers, “Complainant’s Response to Respondent’s Petition for Appeal;” and in Unionville 
Sales, “Complainant’s Response to Respondent’s Petition of Appeal.” In Wall, the new is- 
sues were included in a document labeled “On Appeal to the Judicial Officer of the Depart- 
ment of Agriculture, Brief for Complainant,” and were set forth in nine pages, under the 
following heading (p. 31): 

Cont. 
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In the Blades case, just cited, the only basis for the Judicial Officer’s 
jurisdiction to hear the appeal filed by the horse’s owner was the provi- 
sion of the rules of practice permitting new issues to be raised in the re- 
sponse to an appeal filed by the other party. In that case it is stated (40 
Agric. Dec. at 1725-26): 


Respondent’s appeal was filed late, after the initial deci- 
sion would have become final except for complainant’s ap- 
peal; but since the Department’s rules of practice permit a 
party responding to an appeal to raise “any relevant issue” 
not presented in the appeal petition, 7 C.F.R. § 1.145 (b), 
which, in effect, permits a cross-appeal to be made by way 
of a response to an appeal (In re Wall, 38 Agric. Dec. 1437, 
14388 n 2 (1979), revd, No. 79-3714 (6th Cir. July 10, 
1981) (unpublished decision not to be cited as precedent); 
In re Unionville Sales Co., 38 Agric. Dec. 1207, 1210 n 3 
(1979) (remand order), final decision, 40 Agric. Dec. 736 
(1981) ), respondent’s appeal will be accepted as a timely 
response to complainant’s appeal, which is the equivalent 
of a cross-appeal. 


In addition, in the present case the Judicial Officer swa sponte raised 
the issue as to whether respondent Thornton should be disqualified for 


one year in his order filed April 19, 1982, which states: 


Respondent Thornton may, within 30 days after service 
of this order, file a brief with respect to Complainant’s 
Cross Appeal filed April 9, 1982. 


Irrespective of complainant’s recommendation in its re- 
ply brief as to disqualifying respondent Thornton for one 
year, and irrespective of complainant’s cross appeal, the 
Judicial Officer is swa sponte, pursuant to the authority in 


Cont. 
POINT V 


In applying the disqualification sanction provisions of the Act for a violation 
which occurred after the Act was amended in 1976, the Secretary of Agricul- 
ture must consider the civil penalties assessed against the respondent for vio- 
lations occurring before the Act was amended in 1976 which trigger the en- 
hanced, five year minimum disqualification sanction for recidivists. 
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the Rules of Practice (7 C.F.R. § 1.145 (e); * and see In re 
Mid-States Livestock, Inc., 37 Agric. Dec. 547, 549-52 
(1977), affd sub nom Van Wyk v. Bergland, 570 F.2d 701 
(8th Cir. 1978) (30 day suspension order imposed by the 
administrative law judge increased to 60 days by the 
Judicial Officer notwithstanding the fact that complain- 
ant filed no appeal and originally recommended the 30 day 
suspension order) ),’* raising the issue as to whether re- 
spondent Thornton should be disqualified for one year, if 
Judge Weber’s findings of fact in the present case are af- 
firmed on appeal (see Jn re Rowland (attached to Judge 
Weber’s initial decision) slip op. pp. 30-37). Respondent 
may reply to this issue in the same brief referred to above. 


In Wall v. Department of Agriculture, No. 79-3714 (6th Cir. July 10, 
1981) (unpublished order), 40 Agric. Dec. 927, the court reversed that 
portion of the Judicial Officer’s decision in In re Wall, 38 Agric. Dec. 
1437 (1979), increasing the disqualification period from two years to 
five years, stating (slip op. 2-3): 


Plaintiff [respondent below] also challenges the pro- 
priety of the Secretary’s remedial order. After hearing the 
evidence in this case, the ALJ fined plaintiff $2,000.00 
and ordered him disqualified from exhibiting any horse in 
a show for a period of two years. Plaintiff appealed the 
ALJ’s decision to the Department of the Agriculture Ju- 
dicial Officer. No cross-appeal was taken by the Secretary. 
In his decision, the Judicial Officer enhanced the penalties 
assessed by the ALJ and ordered plaintiff to pay $2,000.00 
and to be disqualified from exhibiting any horse in a show 
for a period of five years. Absent notice by cross-appeal 
that the Secretary sought to augment the remedial order 


5. The rules of practice provide (7 C.F.R.§ 1.145 (e) ): 


(e) Scope of Argument. Argument to be heard on appeal, whether oral or 
on brief, shall be limited to the issues raised in the appeal or in the response 
to the appeal, except that if the Judicial Officer determines that additional is- 
sues should be argued, the parties shall be given reasonable notice of such de- 
termination, so as to permit preparation of adequate arguments on all issues 
to be argued. 


16. On judicial review in the Mid-States case, no issue was raised as to the authority of 
the Judicial Officer to sua sponte raise the issue of an increased sanction on respondent’s 
appeal to the Judicial Officer 
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of the ALJ, the Judicial Officer’s decision to do so is an 
abuse of discretion. The ALJ heard the evidence and his 
findings of fact in support of this remedial order are not 
clearly erroneous. Cf. North Carolina v. Pierce |sic], 395 
U.S. 711 (1969) (augmented sentence predicated upon pur- 
suit of statutory right of appeal of criminal conviction is a 
denial of due process). 


The court’s decision in Wall is erroneous for a number of reasons. 
First, the statement that “[nJo cross-appeal was taken by the Secretary” 
is true only as to form—not substance. As stated in the Judicial Officer's 
decision in Wall (38 Agric. Dec. at 1438): 


Complainant did not appeal, but in his answer to respond- 
ent’s appeal, complainant contends that the minimum dis- 
qualification period permitted by the Act is five years, 
since respondent was previously found to have violated the 
Act on two other occasions. * * 


** 


The rules of practice permit a party who has not appealed to raise ad- 
ditional issues in his response to the appeal (7 CFR 1.145 (b) ).’” 


As explained above, the Department’s rules of practice do not require 
that new issues raised after an appeal petition be labeled “cross appeal,” 
or “notice of appeal.” In fact, the rules do not even suggest such a label. 
Rather, they merely authorize new issues to be raised in the “response” 
to the appeal petition. And as shown in note 14, supra, it has not hereto- 
fore been the practice in cases before this Department to use the label 
“cross appeal,” or “notice of appeal,” where new issues (equivalent to a 
cross appeal) have been raised in response to an appeal. 

Accordingly, under the Department’s rules of practice, the complain- 
ant in Wall adequately raised the issue of an increased sanction in his re- 
sponse to Wall’s appeal.'* Complainant’s procedure on appeal in the pres- 
ent case is identical to that which he followed in Wall, except that in the 
present case complainant labeled part of his document filed after re- 
spondent’s appeal “COMPLAINANT’S CROSS APPEAL” (On Appeal 
and Cross-Appeal to the Judicial Officer of the Department of Agricul- 


17. As stated in note 14, supra, complainant devotes nine pages of its brief in response 
to Wall’s appeal to the issue of an increased sanction. 


18. It would have been better practice for the Judicial Officer to have permitted Wall to 
file another brief as to this issue (which was done in the present case as to respondent 
Thornton), but that was not deemed necessary in Wall since the issue had been fully briefed 
before the ALJ. 
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ture 5). If form is to be exalted over substance, this label provides a basis 
for distinguishing Wall. But there is no sound basis for using the 
“CROSS APPEAL” label in the present case to distinguish Wall since, as 
stated above, the rules of practice do not require any particular label. 

Second, the court’s use of the term “Secretary” in the Wall order might 
indicate a misunderstanding of the functions of the Judicial Officer and 
the relationship of the Judicial Officer to the complainant. That is, the 
court refers to Wall’s appeal to the “Judicial Officer,” with no cross-ap- 
peal taken by the “Secretary,” and states that absent notice that the 
“Secretary” sought to augment the remedial order, the “Judicial Of- 
ficer’s” decision to do so is an abuse of discretion. 

It would have been more accurate to use the term “Secretary” to refer 
to the Judicial Officer, rather than to the complainant. An understand- 
ing of this subtlety is important. The Judicial Officer has been delegated 
the authority to speak for the Secretary in issuing the final decision for 
the Department in adjudicatory proceedings. The complainant, on the 
other hand, merely recommends his or her views to the Judicial Officer. 
Although both the complainant and the Judical Officer represent the 
Secretary, in a sense, the complainant is merely a recommending official 
as to adjudicatory decisions, and the Judicial Officer is the deciding offi- 
cial who speaks for the Secretary. Complainant has no appeal to anyone 
from the Judicial Officer’s decision. The Judicial Officer’s position in the 


Department is explained in Campbell, “The Packers and Stockyards Act 
Regulatory Program,” in 1 Agricultural Law 199-200 (J. Davidson ed. 
1981), as follows: 


The judicial officer has been delegated authority to issue 
the final decision for the Department of Agriculture in 
cases arising under the Packers and Stockyards Act and 
the department’s other regulatory statutes subject to 5 
U.S.C. §§556 and 557 (formerly §§7 and 8 of the Adminis- 
trative Procedure Act).” 


The Department of Agriculture was the first govern- 
mental agency to create the position of judicial officer to 
issue the final agency decision in administrative proceed- 
ings.”* The position was established as a result of the 
Supreme Court’s decision in the first Morgan case.” In 
that case, the Court set aside a decision issued by the secre- 
tary of agriculture in a Packers and Stockyards Act rate 
case because the secretary “had not personally heard or 
read any of the evidence presented at any hearing in con- 
nection with the proceeding and had not heard or con- 
sidered oral arguments relating thereto or briefs sub- 
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mitted on behalf of the plaintiffs.” "> The Court held that 
the duty of deciding the case “cannot be performed by one 
who has not considered evidence or argument. It is not an 
impersonal obligation. It is a duty akin to that of a judge. 
The one who decides must hear.” 


At the department’s request, Congress enacted legisla- 
tion in 1940” authorizing the secretary to delegate au- 
thority to issue the final decision for the department in ad- 
judicatory proceedings.” 


Only two persons have been appointed as judicial officer 
in the Department of Agriculture since the office was es- 
tablished.” The first judicial officer issued decisions for 
the secretary for 30 years. This author was appointed to 
the position in January 1971. 


It has been held that the secretary or judicial officer is 
not disqualified for bias merely because of prior experience 
in the administration of the Packers and Stockyards Act 
regulatory program *° or because of an “underlying philos- 
ophy in approaching a specific case.” ** 


The judicial officer is directly under the secretary and 
deputy secretary of agriculture, and is completely free 
from any direction or control from the general counsel, as- 
sistant secretaries, or agency heads involved in particular 
litigation. 


Generally the judicial officer is just barely acquainted 
with the secretary or deputy secretary of agriculture, and 
none has ever discussed a pending case with the judicial of- 
ficer.*? 


72. 45 Fed Reg 62783, 62784 (1980) (to be codified in 7 CFR §2.35). 
However, if an initial decision by an administrative law judge is not ap- 
pealed to the judicial officer, it becomes the final agency decision, see 
§3.23, and is not subject to judicial review, see§ 3.31. 


73. For a discussion of the judicial officer’s functions, see Flavin, The 
Functions of the Judicial Officer, United States Department of Agricul- 
ture, 26 Geo Wash L Rev 277 (1958). The position was called assistant to 
the secretary until November 7, 1945, when the title became judicial of- 
ficer as a result of a reorganization of the Department. 10 Fed Reg 13769 
(1945). 


74. Morgan v United States, 298 US 468 (19386). 


75. Id 476. 
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76. Id 481. 


77. Schwellenbach Act, 7 USC §§450c-450g. Additional authority to 
delegate the secretary’s functions is contained in Reorganization Plan No 
2 of 1953, 18 Fed Reg 3219 (1953), reprinted in 5 USC app, at 764 and in 
67 Stat 633 (1953). 

78. 45 Fed Reg 62783, 62784 (1980) (to be codified in 7 CFR §2.35); and 
see Brown v United States, 367 F2d 907, 911 (10th Cir 1966), cert denied, 
387 US 917 (1967). The judicial officer has consistently refrained from 
exercising any authority of the secretary other than his quasi-judicial au- 
thority. Jn re Mountainside Butter & Egg Co, 38 Agric Dec 789, 800 
(1978) (remand order), final decision, 39 Agric Dec [862] (1980) [, appeal 
docketed, No 80-3898 (D NJ Dec 1, 1980) ]. 

79. Both persons had extensive prior experience as attorneys for the de- 
partment. 

80. Central Ark Auction Sale, Inc v Bergland, 570 F2d 724, 730-31 (8th 
Cir), cert denied, 436 US 957 (1978). 


81. United States v Morgan, 313 US 409, 421 (1941). 
82. This statement is based on the author’s personal experience and what 


he was told by the first judicial officer, who was his close friend for over 
20 years. 


Accordingly, what was involved in Wall was an appeal by the respond- 
ent to the Secretary (Judicial Officer), and whenever a case reaches the 
Secretary (Judicial Officer) by any means, it is the Secretary’s responsi- 
bility to issue the order which he believes will serve the public interest, 
in accordance with the record and applicable law. Recommendations (or 
lack thereof) and views by the complainant, one of the Secretary’s sub- 
ordinates, are not binding on the Secretary (Judicial Officer), and do not 
limit his authority.'® 

The court in Wail also refers to the Judicial Officer’s augmenting of 
the remedial order as an “abuse of discretion” (slip op. 3). However, as 
the Judicial Officer plainly states in his decision in Wall, he exercised no 
discretion, but merely imposed the minimum disqualification order per- 
mitted by the statute for a second offense. Specifically, the Judicial Of- 
ficer states (38 Agric. Dec. at 1448-49): 


As I construe the amendatory legislation, the minimum 
disqualification period for a second or third violation is 
five years, notwithstanding the fact that the previous vio- 
lations occurred prior to the enactment of the amendatory 


19. It is, of course, necessary for the respondent to have an opportunity to be heard as to 
all material issues 
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legislation. This is analogous to the principle followed in 
criminal proceedings. It is well settled that crimes for 
which a defendant was convicted before a habitual of- 
fender statute was passed or amended may be used to in- 
voke the increased penalties of such statute for a crime 
committed after the date on which it became effective. 
Gryger v. Burke, 334 U.S. 728, 732; United States v. 
Tlacqua, 562 F.2d 399, 404 (C.A. 6), certiorari denied, 435 
U.S. 906, 917, 947; United States v. Panebianco, 543 F.2d 
447, fn. 4 (C.A. 2), certiorari denied, 429 U.S. 1103; Hunt- 
ington v. State of Michigan, 334 F.2d 615 (C.A. 6). 


In Gryger v. Burke, cited above, the court held (334 U.S. 
at 732): 


Nor do we think the fact that one of the convic- 
tions that entered into the calculations by which 
petitioner became a fourth offender occurred be- 
fore the Act was passed, makes the Act invalidly 
retroactive or subjects the petitioner to double 
jeopardy. The sentence as a fourth offender or 
habitual criminal is not to be viewed as either a 
new jeopardy or additional penalty for the earlier 
crimes. It is a stiffened penalty for the latest 
crime, which is considered to be an aggravated of- 
fense because a repetitive one. Cf. Moore v. Mis- 
souri, 159 U.S. 673; McDonald v. Massachusetts, 
180 U.S. 311; Graham v. West Virginia, 224 U.S. 
616; Carlesi v. New York, 233 U.S. 51; Pennsyl- 
vania ex rel. Sullivan v. Ashe, 302 U.S. 51.5 


In concluding that the 1976 amendments apply only 
where all of the violations occur after the enactment of the 
amendatory legislation, Judge Weber relies on In re Apex 
Meat Co., 38 Agr Dec 814 (1979). But that case is not in 
point. In the Apex Meat case, the Act provided only for a 
cease and desist order against a meat packer at the time 
the violation occurred. Subsequent to the violation, the 
Act was amended to provide for a civil penalty of not more 
than $10,000. It was held that the $10,000 civil penalty 
could not be retroactively applied to a violation which oc- 
curred before the enactment of the civil penalty provision. 


But in the present case, the amendatory legislation was 
enacted on July 13, 1976, and the violation did not occur 
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until a later date, viz., November 9, 1976. Hence, the 
rationale of Apex is inapplicable here. (Footnote omitted). 


Accordingly, the Judicial Officer did not abuse his discretion in Wall. 
He exercised no discretion! ”° 

The court in Wall also states that the “ALJ heard the evidence and his 
findings of fact in support of his remedial order are not clearly er- 
roneous” (slip op. 3). That misses the point. If the Judicial Officer’s view 
in Wall is correct—that the minimum five-year disqualification pro- 
vision applies where the previous violations occurred before the 1976 
amendments, but the instant violation occurred after the amendments— 
the ALJ’s order in Wall is erroneous as a matter of law, notwithstanding 
the fact that his findings are supported by the record. 

Finally, the court’s reliance in Wall on North Carolina v. Pearce, 395 
U.S. 711 (1969), is misplaced. The Court held in Pearce that where a de- 
fendant successfully appeals a criminal conviction and is retried, the 
“original conviction has, at the defendant’s behest, been wholly nullified 
and the slate wiped clean” (395 U.S. at 721); and, accordingly, there is no 
constitutional prohibition against increasing the penalty after the new 
trial (id. at 719-23), so long as the defendant is credited with the punish- 
ment already enacted on the basis of the original trial (id. at 717-19). 

To the very limited extent, if any, to which Pearce is analogous to 
Wall, the Pearce case indicates that when Wall appealed the initial deci- 
sion, the slate was “wiped cleaned” (395 U.S. at 721), the initial decision 
was no longer in effect, and an increased sanction could constitutionally 
be imposed (395 U.S. at 719-28). 

In Pearce, it was argued that the imposition of a more severe sentence 
upon retrial creates an invidious classification violative of the Equal Pro- 
tection Clause of the Fourteenth Amendment. (This is analogous to the 
argument in the present case that the imposition of a more severe sanc- 
tion after an appeal by a respondent creates an invidious classification 
upon those who choose to avail themselves of their appellate rights. See 
Brief and Argument of Respondent Thornton in Opposition to Com- 
plainant’s Cross Appeal 2-3). In rejecting that argument, the Court held 
(395 U.S. at 722-23): 


The other argument advanced in support of the proposi- 
tion that the Constitution absolutely forbids the imposi- 
tion of a more severe sentence upon retrial is grounded 
upon the Equal Protection Clause of the Fourteenth 
Amendment. The theory advanced is that, since convicts 


20. If the Judicial Officer had been permitted by the statute to exercise discretion in the 
Wall case, he would have reached the same result required by the statute (38 Agric. Dec. at 
1449). 
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who do not seek new trials cannot have their sentences in- 
creased, it creates an invidious classification to impose 
that risk only upon those who succeed in getting their orig- 
inal convicticns set aside. The argument, while not lacking 
in ingenuity, cannot withstand close examination. In the 
first place, we deal here, not with increases in existing sen- 
tences, but with the imposition of wholly new sentences 
after wholly new trials. Putting that conceptual nicety to 
one side, however, the problem before us simply cannot be 
rationally dealt with in terms of “classifications.” A man 
who is retried after his first conviction has been set aside 
may be acquitted. If convicted, he may receive a shorter 
sentence, he may receive the same sentence, or he may re- 
ceive a longer sentence than the one originally imposed. 
The result may depend upon a particular combination of 
infinite variables peculiar to each individual trial. It sim- 
ply cannot be said that a State has invidiously “classified” 
those who successfully seek new trials, any more than that 
the State has invidiously “classified” those prisoners whose 
convictions are not set aside by denying the members of 
that group the opportunity to be acquitted. To fit the prob- 
lem of this case into an equal protection framework is a 
task too Procrustean to be rationally accomplished. 


In cases before the Department as in Pearce (see 395 U.S. at 722, just 
quoted), when a respondent appeals to the Judicial Officer, he has the 
opportunity to have the complaint dismissed (e.g., In re Hygrade Foods 
Product Corp., 35 Agric. Dec. 129 (1976) ), to have the sanction dras- 
tically reduced (e.g., In re Alex’s Produce, 41 Agric. Dec. (Feb. 3, 
1982) ), to receive the same sanction (e.g., Jn re Fleming, 40 Agric. Dec. 
1521 (1981), appeal docketed, No. 82-3095 (6th Cir. Feb. 1, 1982) ), or 
to have the sanction increased (e.g., Jn re Mid-States Livestock, Inc., 37 
Agric. Dec. 547 (1977), aff'd sub nom. Van Wyk v. Bergland, 570 F.2d 
701 (8th Cir. 1978) ). Pearce suggests ** that any of those possibilities 
are permitted by the constitution. 

The concluding part of the decision in North Carolina v. Pearce, 395 
U.S. 711, 723-26 (1969), which may have been relied on by the court in 
Wall, is not remotely in point or analogous to Wall. In that section of the 
Pearce opinion, the Court explains that it is a violation of due process to 
impose a heavier sentence upon every reconvicted defendant for the ex- 


21. Pearce is not directly in point since Pearce deals with a new trial (after appeal) 
whereas here, as in Wall, we are dealing with the same case on the initial appeal. 
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plicit purpose of punishing the defendant for having successfully ap- 
pealed. Specifically, the Court held (395 U.S. at 723-26): 


It can hardly be doubted that it would be a flagrant viola- 
tion of the Fourteenth Amendment for a state tria! court 
to follow an announced practice of imposing a heavier sen- 
tence upon every reconvicted defendant for the explicit 
purpose of punishing the defendant for his having suc- 
ceeded in getting his original conviction set aside. . . . 


Due process of law, then, requires that vindictiveness 
against a defendant for having successfully attacked his 
first conviction must play no part in the sentence he re- 
ceives after a new trial. And since the fear of such vindic- 
tiveness may unconstitutionally deter a defendant’s exer- 
cise of the right to appeal or collaterally attack his first 
conviction, due process also requires that a defendant be 
freed of apprehension of such a retaliatory motivation on 
the part of the sentencing judge.” 


In order to assure the absence of such a motivation, we 
have concluded that whenever a judge imposes a more se- 
vere sentence upon a defendant after a new trial, the rea- 
sons for his doing so must affirmatively appear. Those rea- 
sons must be based upon objective information concerning 
identifiable conduct on the part of the defendant occurring 
after the time of the original sentencing proceeding. And 
the factual data upon which the increased sentence is 
based must be made part of the record, so that the consti- 
tutional legitimacy of the increased sentence may be fully 
reviewed on appeal. (Footnote omitted). 


That portion of the Court’s opinion in Pearce has no relevancy to the 
present case or to the Wall case. When the Judicial Officer issued his 
decision in Wall, it was not after Wall had appealed an earlier order and 
had it set aside. Rather, Wall was appealing to the Judicial Officer for 
the first time. Hence there could be no possibility that the Judicial Of- 
ficer had the motive of punishing the respondent for having succeeded 
in getting the Judicial Officer’s original order set aside. 

Furthermore, the concluding part of North Carolina v. Pearce merely 
holds that to assure the absence of motivation to penalize the defendant 
for having succeeded in getting his original conviction set aside, the 
judge imposing a more severe sentence after a new trial must affirma- 
tively show his reasons for doing so. As he stated above, the Judicial Of- 
ficer affirmatively set forth the strongest possible reason for increasing 
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the sanction in Wall, viz., the statute requires that any disqualification 
order for a repeat offender be for a minimum of five years.” 

For the foregoing reasons, the court’s decision in Wall, insofar as it re- 
verses the Judicial Officer’s order increasing the disqualification period 
to five years, is erroneous. 

In the present case, in addition to the “cross appeal” taken by the com- 
plainant, the Judicial Officer also sua sponte raised the issue as to 
whether respondent Thornton should be disqualified for one year. (That 
was not done in Wall because it was not deemed necessary, in view of 
complainant’s response to Wall’s appeal, which devoted nine pages of the 
brief in response to Wall’s appeal to the issue of increasing the sanction). 
If necessary, this provides a ground for distinguishing Wall from the 
present case. In addition, as stated above, in the present case, as distin- 
guished from Wall, the Judicial Officer authorized the respondent to file 
a brief on appeal specifically dealing with the disqualification issue. This 
is a further distinguishing feature between the present case and Wall. 

Accordingly, for many reasons, the issue is appropriately raised in the 
present case as to whether the minimum one-year disqualification order 
should be issued against respondent Thornton for allowing his sore horse 
to be exhibited. 

It is not difficult to perceive why complainant requested such a dis- 
qualification order in his reply brief filed January 8, 1982. One month 
earlier, in In re Rowland, 40 Agric. Dec. 1934, 1945-53 (1981), appeal 
docketed, No. 82-3015 (6th Cir. Jan. 8, 1982), the Judicial Officer an- 
nounced the policy of generally imposing at least the minimum disqual- 
ification permitted by the Act against an owner who allows a sore horse 
to be shown. 


22. Some of the decisions cited by the Court in North Carolina v. Pearce, 395 U.S. 711, 
724-25 (1969), refer to the constitutional need not to “chill” the right of appeal. But the 
cases refer to procedural impediments to appeals, or to substantive policy to punish per- 
sons who exercise their right of appeal. No case holds that the constitution is violated 
merely because the defendant knows from past decisions that a particular judge (or Judi- 
cial Officer) imposes severe sanctions for serious violations in every case, irrespective of 
who appeals. The Judicial Officer will readily concede that it does not take an acute or 
legally trained mind, or much reading in Agriculture Decisions, to perceive that the present 
Judicial Officer imposes severe sanctions for serious or repeated violations in every case 
(generally including minimum disqualification orders in Horse Protection Act cases), so as 
to achieve the remedial purposes of the regulatory programs administered by the Depart- 
ment of Agriculture. If this uniform policy chills a respondent’s desire to appeal, that does 
not present a constitutional issue. In the present case, respondent Thornton was not de- 
terred from appealing to the Judicial Officer notwithstanding the fact that the Judicial Of- 
ficer’s severe sanction policy, and his application of the policy in Horse Protection Act 
cases, is set forth fully in Jn re Rowland, 40 Agric. Dec. 1934 (1981), appeal docketed, No. 
82-3015 (6th Cir. Jan. 8, 1982), which was attached to Judge Weber’s initial decision in 
the present case. 
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In view of the Judicial Officer’s holding in Rowland, quoted below, re- 
spondent’s argument that complainant filed a cross appeal vindictively 
to punish respondent for exercising his appellate rights (Brief and Argu- 
ment of Respondent Thornton in Opposition to Complainant’s Cross Ap- 
peal 2-6) is frivolous. As will be seen when the Rowland quote is read, 
the Rowland decision compelled complainant to raise the issue of a dis- 
qualification order, once respondent’s appeal presented the present case 

to the Judicial Officer. 


B. Reasons for Imposing Disqualification Orders Here. 


Judge Weber’s order imposing a one-year disqualification order 
against respondent Cantrell is supported by the record and prior prece- 
dents. Even though there is no proof as to who actually sored this horse 
(or any other horse in any other case brought under the Act), the trainer 
is in the best position to sore a horse with chemicals, or to observe that 
the use of chains on the horse is causing it to be sore. The trainer has a 
strong motive for soring a horse since he usually gets the prize money, 
which might amount to $6,000 a year (Tr. 581-82), and, of even greater 
importance, his reputation as a trainer is enhanced by producing win- 
ning horses (Tr. 582-83), which could have a great effect on his earn- 
ings. The need for a one-year disqualification order as to the trainer, 
which is the minimum authorized by the Act, is further developed in the 
discussion below as to the need for a similar disqualification order as to 
the owner, respondent Thornton. 

The minimum disqualification order permitted by the Act must be im- 
posed against respondent Thornton, owner of the horse involved in the 
present violation, in order to achieve the statutory objective of ending 
the cruel and destructive practice (to the industry) of soring horses. An 
owner has a greater motive for allowing a sore horse to be shown than a 
trainer has for soring a horse. An owner might pay $10,000 for a horse 
and have its value increased to $100,000 by becoming a winner (Tr. 582). 
The Rowland decision, in explaining why a minimum one-year disqualifi- 
cation should generally be imposed on an owner who allows a sore horse 
to be shown, at least until soring is no longer a widespread practice, 
states (40 Agric. Dec. at 1945-53): 


Under the Horse Protection Act Amendments of 1976, 
the Act was further amended to make it clear that the 
owner of a horse, who allows his horse to be exhibited 
while sore, has violated the Act irrespective of whether he 
knew that the horse was sore. Specifically, under the Horse 
Protection Act Amendments of 1976, the following con- 
duct is prohibited (15 U.S.C. § 1824(2) (emphasis 
added) ): 
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(2) The (A) showing or exhibiting, in any horse 
show or horse exhibition, of any horse which is 
sore, (B) entering for the purpose of showing or 
exhibiting in any horse show or horse exhibition, 
any horse which is sore, (C) selling, auctioning, or 
offering for sale, in any horse sale or auction, any 
horse which is sore, and (D) allowing any activity 
described in clause (A), (B), or (C) respecting a 
horse which is sore by the owner of such horse. 


There is no requirement that the owner (or exhibitor) 
know, or have reason to believe, that the horse is sore. The 
preceding subsection of the same section, 15 U.S.C. 
§ 1824 (1), makes it unlawful for a common or contract 
carrier to transport a horse in certain circumstances only if 
the “carrier or employee has reason to believe that such 
horse is sore.” In addition, the section of the Horse Protec- 
tion Act following the section at issue here uses the word 
“knowingly” 10 times (15 U.S.C. § 1825). The inclusion of 
the “reason to believe” and “knowingly” language in some 
subsections of the Horse Protection Act while omitting it 
in the subsection involved here shows clearly that Con- 
gress intends that an owner of a horse who allows pro- 
hibited conduct (or the exhibitor) is responsible irrespec- 
tive of whether he knows, or has reason to believe, that the 
horse is sore. See Lang v. Commissioner, 289 U.S. 109, 
111-12 (1933); United States v. Atchison, T. & S. F. Ry. 
Co., 220 U.S. 37, 44 (1911); Corn Products Refining Co. v. 
Benson, 232 F.2d 554, 562 (2d Cir. 1956); Hamilton v. 
N.L.R.B., 160 F.2d 465, 470 (6th Cir.), cert. denied, 332 
U.S. 762 (1947). 


Even before the Horse Protection Act Amendments of 
1976, it was held that the owner of a horse is responsible 
for soring violations. For example, it was held in Jn re 
Whaley, 35 Agric. Dec. 1519, 1526 (1976): 


Assuming, however, for the sake of argument, 
that the pre-hearing stipulation were abrogated, I 
would hold that an owner of a horse is responsible 
for a violation of the Horse Protection Act even if 
he hired an independent contractor “ to train and 
exhibit the horse, with the owner having no con- 
tractual right to control the trainer’s activities. 


Cf. United States v. Parfait Powder Puff Co., 163 
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F.2d 1008, 1009-1010 (C.A. 7), certiorari denied, 
332 U.S. 851. The prestige, money * and recogni- 
tion that come from a winning horse accrue main- 
ly to the owner of the horse. If an owner can reap 
the benefits of winning with a sored horse and in- 
sulate himself from any liability arising there- 
from, he can directly or indirectly put great pres- 
sure on the trainer of the horse to win at all costs. 
Such pressures might cause trainers to sore 
horses which could not be trained to win by other 
means, either because the trainers do not possess 
the requisite ability to successfully train the 
horses or because the horses are not good Tennes- 
see Walking Horses to begin with. Soring horses 
is not only cruel to the animals and unfair to com- 
petitors, but “may seriously harm the breed it- 
self,” through the use of poor horses (which per- 
formed well because of soring) as studs. H. Rep. 
No. 91-1597, 91st Cong., 2d Sess., pp. 2-3. See, 
also, H. Rep. No. 94-1174, 94th Cong., 2d Sess., 
P. 4. In order to achieve the Congressional pur- 
pose in enacting this remedial statute, it should 


be liberally construed (see the cases cited inJn re 
American Fruit Purveyors, Inc., 30 Agr Dec 
1542, 1593 (1971) ). Specifically, the Act should 
be construed so as to make the owner of a sored 
horse exhibited in violation of the Act subject to 
the penalties of the Act.'® 


14. The “term ‘independent contractor’ is used to indicate all 
persons for whose conduct * * * the employer is not respon- 
sible except in the performance of nondelegable duties” (em- 
phasis supplied; Restatement of the Law, Second, Agency 2d 
(1958), Comment b to Section (2), p. 14). Where a horse owner 
hires an independent contractor to train and exhibit his horse, 
the duty of the owner under the Horse Protection Act not to 
exhibit a sored horse should be regarded as nondelegable, in 
order to achieve the remedial purposes of the Act. 


15. Great monetary reward can result from the increased 
value of a winning horse for sale or breeding purposes. See 
Hearing before the Senate Subcommittee on Energy, Natural 
Resources, and the Environment of the Committee on Com- 
merce, 91st Cong., 1st Sess., on S. 2543 (Serial 91-27), p. 36; 
H. Rep. No. 91-1597, 91st Cong., 2d Sess., p. 3; H. Rep. No. 
94-1174, 94th Cong., 2d Sess., p. 4. See, also, Tr. 10, 183, 
214-217. 
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16. Section 11.1 (s) of the regulations (9 CFR 11.1 (s) ) defines 
the term “exhibitor” as “the owner or other person who enters 
a horse in any horse show or exhibition.” Hence either one, or 
both, may be the subject of a disciplinary proceeding. It has 
been the contemporaneous and settled administrative con- 
struction of the Act to proceed against the owners in circum- 
stances such as are involved here. The “contemporaneous con- 
struction of a statute by the officer charged with its enforce- 
ment is entitled to great weight.” United States v. Zucca, 351 
US. 91, 96. 


The Whaley case, just quoted, was followed in Jn re 
Purvis, 38 Agric. Dec. 1271, 1278-79 (1979) (involving a 
1974 violation). 


With respect to violations occurring after the Horse Pro- 
tection Act Amendments of 1976, the owner has also been 
held responsible for soring violations irrespective of 
whether he had knowledge of the violations or reason to 
believe that his horse was sore. Jn re Blades, 40 Agric. Dec. 
[1725, 1733-37] (1981) [ (decision as to LeRoy Franks), ap- 
peal docketed, No. 81-2445 (8th Cir. Doc. 30, 1981) ]; In re 
Burton, 40 Agric. Dec. [1738, 1739 (1981) (decision as to 
LeRoy Franks), appeal docketed, No. 81-2445 (8th Cir. 
Dec. 30, 1981) ]; In re Crowder, 40 Agric. Dec. 33, 41 
(1981); In re Livolsi, 39 Agric. Dec: 13896, 1405 (1980) 
[, affd per curiam, No. 81-1008 (3d Cir. Sept. 21, 1981) }; 
In re Seal, 39 Agric. Dec. 370, 371 (1980). 


Accordingly, respondent Meadows, as owner of a horse 
which was exhibited while sore, is responsible for the viola- 
tion. 


The legislative history of the Horse Protection Act 
Amendments of 1976 reveals the serious nature of soring 
horses and its destructive effect as follows (H. Rep. No. 
94-1174, 94th Cong. 2d Sess. 4-5 (1976), reprinted in 
[1976] 3 U.S. Code Cong. & Ad. News 1696, 1698-99): 


NEED FOR LEGISLATION 


The inhumanity of the practice of “soring” 
horses and its destructive effect upon the horse 
industry led Congress to pass the Horse Pretec- 
tion Act of 1970 (Public Law 91-540, December 
9, 1970). The 1970 law was intended to end the 
unnecessary, cruel and inhumane practice of sor- 
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ing horses by making unlawful the exhibiting and 
showing of sored horses and imposing significant 
penalties for violations of the Act. It was in- 
tended to prohibit the showing of sored horses 
and thereby destroy the incentive of owners and 
trainers to painfully mistreat their horses. 

The practice of soring involved the alteration of 
the gait of a horse by the infliction of pain 
through the use of devices, substances, and other 
quick and artificial methods instead of through 
careful breeding and patient training. A horse 
may be made sore by applying a blistering agent, 
such as oil of mustard, to the pastern area of a 
horse’s limb, or by using various action or train- 
ing devices such as heavy chains or “knocker 
boots” on the horse’s limbs. When a horse’s front 
limbs are deliberately made sore, the intense pain 
suffered by the animal when the forefeet touch 
the ground causes the animal to quickly lift its 
feet and thrust them forward. Also, the horse 
reaches further with its hindfeet in an effort to 
take weight off its front feet, thereby lessening 
the pain. The soring of a horse can produce the 
high-stepping gait of the well-known Tennessee 
Walking Horse as well as other popular gaited 
horse breeds. Since passage of the 1970 act, the 
bleeding horse has almost disappeared but soring 
continues almost unabated. Devious soring 
methods have been developed that cleverly mask 
visible evidence of soring. In addition the sore 
area may not necessarily be visible to the naked 
eye. 


The practice of soring is not only cruel and in- 
humane. The practice also results in unfair com- 
petition and can ultimately damage the integrity 
of the breed. A mediocre horse whose high- 
stepping gait is achieved artificially by soring 
suffers from pain and inflamation of its limbs 
and competes unfairly with a properly and pa- 
tiently trained sound horse with championship 
natural ability. Horses that attain championship 
status are exceptionally valuable as breeding 
stock, particularly if the champion is a stallion. 
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Consequentiy, if champions continue to be 
created by soring, the breed’s natural gait 
abilities cannot be preserved. If the widespread 
soring of horses is allowed to continue, properly 
bred and trained “champion” horses would 
probably diminish significantly in value since it is 
difficult for them to compete on an equal basis 
with sored horses. 


Testimony given before the Subcommittee on 
Health and the Environment demonstrated con- 
clusively that despite the enactment of the Horse 
Protection Act of 1970, the practice of soring has 
continued on a widespread basis. Several wit- 
nesses testified that the intended effect of the 
law was vitiated by a combination of factors, in- 
cluding statutory limitations on enforcement au- 
thority, lax enforcement methods, and limited re- 
sources available to the Department of Agri- 
culture to carry out the law. 


In view of the serious nature of the violation in this case, 
and the continued widespread soring of horses, a severe 
sanction should be imposed here. 


It is the policy of this Department to impose severe sanc- 
tions for serious violations of any of the regulatory pro- 
grams administered by the Department to serve as an ef- 
fective deterrent not only to respondents but to other po- 
tential violators. This policy has been followed in all of the 
Department’s disciplinary proceedings in recent years. The 
basis for that policy is set forth at great length in num- 
erous decisions. E.g., In re Worsley, 33 Agric. Dec. 1547, 
1556-71 (1974), set forth in the Appendix to this Deci- 
sion.° 


In this case the disqualification provisions of the Act 
should be applied. The disqualification provisions were 
added in 1976 because “disqualification provides a strong 
deterrent to subsequent offenses by individuals who have 
the economic means to pay civil penalties as a cost of doing 
business” (H. Rep. No. 94-1174, 94th Cong. 2d Sess. 11 
(1976), reprinted in [1976] 3 U.S. Code Cong. & Ad. News 
1696, 1706). 
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For the foregoing reasons, Judge Weber’s order as- 
sessing a civil penalty of $2,500.00 against the trainer, re- 
spondent Rowland, and disqualifying him for one year, is 
being adopted as the final order in this case. 


No rational basis is set forth in this record for imposing a 
lesser sanction against the owner, respondent Meadows.’ 
In In re Whaley, 35 Agric. Dec. 1519, 1527 (1976), it is 
stated: 


In In re. A. S. Holcomb, HPA Doc. No. 18, 35 
Agr Dec [1165] (decided July 26, 1976), com- 
plainant requested a lesser penalty from the 
owner of the horse because there was no evidence 
that the owner had actual knowledge that his 
horse was sored. Complainant has changed its 
position, however, and now takes the position 
that the owner is fully responsible for the conduct 
of the trainer and, therefore, should not be 
assessed a lesser penalty merely because he may 
not have had actual knowledge that the horse was 
sored. This latter view will better achieve the 
remedial purposes of the Act and is consistent 


with the Department’s policy, followed in all of 
the regulatory programs administered by the De- 
partment, to impose severe sanctions for serious 
violations of the programs. Accordingly, in this 
case and in all future cases under the Act, com- 
plainant’s new policy will be followed. (Footnote 
omitted.) 


In accordance with that holding, the same sanction was 
imposed against the owner and the trainer in Jn re 
Crowder, 40 Agric. Dec. 33, 34-35 (1981); and In re Pur- 
vis, 38 Agric. Dec. 1271, 1279 (1979). In In re Livolsi, 39 
Agric. Dec. 1396, 1405-06 (1980), [affd per curiam, No. 
81-1008 (3d Cir. Sept. 21, 1981),] the same sanction would 
have been imposed against the owner and trainer except 
that a lesser civil penalty was imposed against the trainer 
because of his lack of “ability to pay,” which must be con- 


sidered (15 U.S.C. § 1825 (b) (1) ). 


Just two weeks ago, the owner of a horse which was ex- 
hibited while sore was assessed a civil penalty of $2,000.00 
and disqualified for one vear. notwithstanding the fact 
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that he had no knowledge that the horse was sore. Jn re 
Burton, 40 Agric. Dec. [1738, 1739 (1981) (decision as to 
LeRoy Franks), appeal docketed, No. 81-2445 (8th Cir. 
Dec. 30, 1981) ]. On the same day, the same owner was as- 
sessed a civil penalty of $2,000.00 and disqualified for five 
years because another horse owned by him was exhibited 
while sore six days after the violation involved in the Bur- 
ton case (just referred to). In re Blades, 40 Agric. Dec. 
[1725, 1733-37 (1981) (decision as to LeRoy Franks), ap- 
peal docketed, No. 81-2445 (8th Cir. Dec. 30, 1981) ]. In 
Blades, as in Burton, the owner had no knowledge that the 
horse was sore when it was exhibited. 


But in the present case, which is identical in all material 
respects to the Burton case, just referred to, the Depart- 
ment did not ask for any disqualification order against the 
owner, and requested a lesser civil penalty than against 
the trainer. The disparity in the sanctions requested by the 
Department against the owner in Burton and the owner 
here is shocking! 


The sanction against the owner in Burton is consistent 
with the Department’s sanction policy. The sanction re- 


quested as to the owner here is not. Moreover, the sanction 
requested against the owner here will encourage, rather 
than discourage, violations by owners. 


As set forth above, Congress added the disqualification 
provisions to serve as a “strong deterrent to subsequent of- 
fenses by individuals who have the economic means to pay 
civil penalties as a cost of doing business.” Anyone who has 
the means to buy a Tennessee Walking Horse, hire a 
trainer and pay to have the horse exhibited has the eco- 
nomic means to pay the civil penalties provided by the Act, 
as a cost of doing business. 


Moreover, the potential gain from soring a horse is 
worth the risk, if a disqualification order is not to be im- 
posed. For example, in this case, respondent Meadows’ 
horse won the Futurity, which made her the “world cham- 
pion two-year-old Futurity filly for 1978” (Tr. 99). This 
was largely responsible for increasing her value from 
$5,000.00 to $20,000.00 (Tr. 285, 361). A winning stallion 
can become much more valuable because of its breeding po- 
tential. 
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Furthermore, horse owners derive great satisfaction 
from displaying the trophies and ribbons won by their 
horses. Payment of a relatively modest civil penalty is not 
even a Slap on the wrist to the typical horse owner. 


Congress has provided the Department with the “tools” 
needed to eliminate the practice of soring Tennessee Walk- 
ing Horses. But they must be used, to be effective. In order 
to achieve the Congressional purpose of the Act, it would 
seem necessary to impose at least the minimum disquali- 
fication provisions of the 1976 amendments on every 
horse owner (and trainer) who allows one of his horses to 
be exhibited while sore.’ 


If the industry is ever “cleaned up” to the point that 
horse soring is not a widespread practice, it may be appro- 
priate to forego the use of the disqualification provisions 
in selected cases. But at least under present conditions, the 
minimum disqualification provisions should be utilized in 
every Horse Protection Act case. If there are unusually 
flagrant circumstances, the disqualification order should 
exceed the minimum authorized by the Act. 


It is the policy of the Judicial Officer to impose com- 
parable sanctions for comparable violations in all cases 
under the same regulatory program administered by this 
Department. In re Worsley, 33 Agric. Dec. 1547, 1568-69 
(1974) (Appendix 22a-24a). In order to achieve that objec- 
tive, notwithstanding vacillating administrative recom- 
mendations, it will be necessary for the Judicial Officer to 
overrule that portion of the Department’s sanction policy 
providing that “it will be the policy of the Judicial Officer 
never to increase the sanction recommended by the ad- 
ministrative officials” In re Worsley, 33 Agric. Dec. 1547, 
1568 (1974) (Appendix 21a) ). Accordingly, that portion of 
the Department’s sanction policy set forth in Worsley is 
hereby overruled. 


It would be possible for the Judicial Officer to raise the 
issue sua sponte as to whether the sanction as to respond- 
ent Meadows should be increased. See In re Mid-States 
Livestock, Inc., 37 Agric. Dec. 547, 549-52 (1977), affd 
sub nom Van Wyk v. Bergland, 570 F.2d 701 (8th Cir. 
1978) (30 day suspension order imposed by the administra- 
tive law judge increased to 60 days by the Judicial Officer 
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notwithstanding the fact that complainant filed no appeal 
and originally recommended the 30 day suspension order). 


However, respondents’ attorney was undoubtedly fa- 
miliar with Wall v. Department of Agriculture, No. 
79-3714 (6th Cir. July 10, 1981) (unpublished order not to 
be cited as precedent), when he filed the appeal in the 
present case to the Judicial Officer. In that case, the court 
held that “[a]bsent notice by cross-appeal that the Secre- 
tary sought to augment the remedial order of the ALJ, the 
Judicial Officer’s decision to do so is an abuse of discre- 
tion” (slip op. at 2-3). 


The court’s decision in Wall will not be followed by this 
Department in future cases. The court overlooks the fact 
that, although complainant did not appeal in that case, “in 
his answer to respondent’s appeal, complainant contends 
that the minimum disqualification period permitted by the 
Act is five years, since respondent was previously found to 
have violated the Act on two other occasions” (In re Wall, 
38 Agric. Dec. 1437, 1438 (1979), revd in part, No. 
79-3714 (6th Cir. July 10, 1981) ). The Department’s rules 
of practice permit a party who has not appealed to raise 
additional issues in his response to the appeal (7 C.F.R. 
§ 1.145 (b) ), which, in effect, permits a cross-appeal to be 
made by way of a response to an appeal (In re Blades, 40 
Agric. Dec. [1725, 1725-26 (1981) (decision as to LeRoy 
Franks), appeal docketed, No. 81-2445 (8th Cir. Dec. 30, 
1981) ]; In re Wall, 38 Agric. Dec. 1437, 1438 n 2 (1979), 
reud, No. 79-3714 (6th Cir. July 10, 1981) (unpublished 
order not to be cited as precedent); Jn re Unionville Sales 
Co., 38 Agric. Dec. 1207, 1210 n 3 (1979) (remand order), 
final decision, 40 Agric. Dec. 736 (1981) ). 


In addition as stated above, under the Department’s 
rules of practice, the Judicial Officer may sua sponte raise 
the issue as to whether the sanction should be increased ir- 
respective of the fact that the Department did not appeal 
from the sanction imposed by the administrative law 
judge. 


But in any event, it would not seem fair to respondent 
Meadows to raise the issue of an increased sanction since 
the Wall case may well have been relied upon by his at- 
torney in determining to file an appeal in this case. For 
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that reason, a disqualification order will not be issued as to 
respondent Meadows. 


But notice is hereby given that in all future Horse Pro- 
tection Act cases appealed to the Judicial Officer by any 
party, the Judicial Officer will sua sponte, if necessary, 
raise the issue as to whether the sanction should include at 
least the minimum disqualification order permitted by the 
Act. This practice will continue until there has been af- 
firmative proof that soring is no longer a widespread prac- 
tice in the industry. 


8. Severe sanctions issued pursuant to this policy were sustained in Jn re 
Collier, 38 Agric. Dec. 957, 971 (1979), affd, No. 79-7386 (9th Cir. July 
7, 1980); In re Livestock Marketers, Inc., 35 Agric. Dec. 1552, 1561 
(1976), aff'd per curiam, 558 F.2d 748 (5th Cir. 1977), cert. denied, 435 
U.S. 968 (1978); In re Catanzaro, 35 Agric. Dec. 26, 31-32 (1976), aff ad, 
No. 76-1613 (9th Cir. Mar. 9, 1977), printed in 36 Agric. Dec. 467; In re 
M. & H. Produce Co., 34 Agric. Dec. 700, 750, 762 (1975), affd mem., 
549 F.2d 830 (D.C. Cir.), cert. denied, 434 U.S. 920 (1977); In re Maine 
Potato Growers, Inc., 34 Agric. Dec. 773, 796, 801 (1975), affd, 540 F.2d 
518 (1st Cir. 1976); In re Southwest Produce, Inc., 34 Agric. Dec. 160, 
171, 178, aff'd per curiam, 524 F.2d 977 (5th Cir. 1975); In re J. Acevedo 
& Sons, 34 Agric. Dec. 120, 133, 145-60, aff'd per curiam, 524 F.2d 977 
(5th Cir. 1975); In re Marvin Tragash Co., 33 Agric. Dec. 1884, 1913-14 
(1974), aff d, 524 F.2d 1255 (5th Cir. 1975); In re Trenton Livestock, Inc., 
33 Agric. Dec. 499, 515, 539-50 (1974), affd mem., 510 F.2d 966 (4th 
Cir. 1975); In re Miller, 33 Agric. Dec. 53, 64-80, aff'd per curiam, 498 
F.2d 1088, 1089 (5th Cir. 1974). 


9. It is the long-standing policy of this Department that evidence should 
be adduced at the hearing relating to the sanction or particular circum- 
stances affecting the sanction. Jn re Baltimore Tomato Co., 39 Agric. Dec 
412, 416 (1980); In re Esposito, 38 Agric. Dec. 613, 656-63 (1979); In re 
National Meat Packers, Inc., 38 Agric. Dec. 169, 177 n 6 (1978); In re 
Loretz, 36 Agric. Dec. 1087, 1096 (1977); In re Christ, 35 Agric. Dec. 195, 
203 n 8 (1976); In re Overland Stockyards, Inc., 34 Agric. Dec. 1808, 
1854-55 (1975); In re Speight, 33 Agric. Dec. 280, 310-13 (1974); In re 
Miller, 33 Agric. Dec. 53, 80, aff'd per curiam, 498 F.2d 1088, 1089 (5th 
Cir. 1974); In re Professional Commodity Serv, Inc., 32 Agric. Dec. 585, 
586-91 (remand order), second remand order, 32 Agric. Dec. 592 (1973), 
final decision, 33 Agric. Dec. 14 (1974); In re Andrews, 32 Agric. Dec. 
553, 579 (1973); In re Sy B Gaiber & Co., 31 Agric. Dec. 474, 505 n 20, re- 
consideration denied, 31 Agric. Dec. 843, 847-50 (1972); In re American 
Fruit Purveyors, Inc., 30 Agric. Dec. 1542, 1596 n 39 (1971). 


10. There is a remote possibility that the circumstances in some par- 
ticular case, not presently envisaged, might justify a departure from that 
policy. Since it is clear under the 1976 amendments that intent and know- 
ledge are not elements of a violation, I can envisage no circumstance pres- 
ently warranting an exception from this policy. 
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The Department’s sanction policy, referred to in the quotation above 
from Rowland, is set forth in Appendix A to this decision. Judge 
Weber’s criticism of the Department’s sanction policy is set forth in Jn re 
De Boer, 38 Agric. Dec. 345, 351-71 (1978). The Judicial Officer’s de- 
fense of the sanction policy is in In re Esposito, 38 Agric. Dec. 613, 
624-65 (1979), set forth in Appendix B to this decision. 

Imposing a severe sanction on a horse owner who violates the Act, ir- 
respective of whether he knew or had reason to believe his horse was 
sore, is admittedly a harsh policy. But Congress wants the practice of 
soring horses stopped and, therefore, provided for a severe penalty in 
such circumstances (see the quotations from Rowland, supra, pp. 36-37, 
72-79). Specifically, Congress added the disqualification provisions in 
1976 because “disqualification provides a strong deterrent to subsequent 
offenses by individuals who have the economic means to pay civil pen- 
alties as a cost of doing business” (H. Rep. No. 94-1174, 94th Cong. 2d 
Sess. 11 (1976), reprinted in [1976] 3 U.S. Code Cong. & Ad. News 1696, 
1706). 

In order to achieve the Congressional purpose, it is my unpleasant 
duty to impose a one-year disqualification order against respondent 
Thornton as well as respondent Cantrell. It should be noted that this is 
not the maximum disqualification order that could be issued (there is no 
maximum period in the Act), but rather the minimum disqualification 
order permitted by the Act. 

This order is not imposed as punishment, as respondent contends 
(Brief and Argument of Respondent Thornton in Opposition to Com- 
plainant’s Cross Appeal 4, n. 3), but rather, as in every case under all of 
the regulatory statutes administered by the Department, for the re- 
medial purpose of achieving the statutory objectives (see the discussion 
above and in the appendices). My personal views as to horses, horse 
shows and the Horse Protection Act (see Jn re Martin, 40 Agric. Dec. 
246, 246-48 (1981) ) emphasize that fact as to sanctions imposed under 
the Horse Protection Act, but I will not repeat them here, in view of the 
volume of correspondence and articles generated from my views stated 
in Martin. 


ORDER 


It is hereby ordered that respondents Richard L. Thornton and Bill 
Cantrell be each assessed a civil penalty of two thousand dollars 
($2,000). 

Further, respondents Richard L. Thornton and Bill Cantrell are each 
disqualified from showing or exhibiting any horse, and from judging or 
managing any horse show, exhibition, or auction, for a period of one year 
(1 year) from the date this Order becomes final. 
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Certified checks or money orders payable to the Treasurer of the 
United States in payment of the civil penalty shall be forwarded to 
Morris L. Selinger, Room 2008, South Building, United States Depart- 
ment of Agriculture, Washington, D.C. 20250, within one hundred 
twenty days (120 days) from the date this Order becomes final. 
This Order shall become final as to each respondent 35 days after serv- 
ice on the respondent. 


APPENDIX A 


Excerpt from In re Worsley, 33 Agric. Dec. 1547, 1556-71 (1974). 
[Excerpt omitted—Ed.]. 


APPENDIX B 


Excerpt from Jn re Esposito, 38 Agric. Dec. 613, 624-65 (1979). 
[Excerpt omitted.—Ed.]. 


(No. 21,567) 


In re GLEN D. LOE and JUNIOR PIERCE. HPA Docket No. 181. De- 
cision May 27, 1982. 


Civil penalty—Consent 
Respondent Glen D. Loe consented to an order assessing him a civil penalty of $1,000.00. 


Donald A. Tracy, for complainant. 
William G. Whatley, Baton Rouge, La., for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


CONSENT DECISION WITH RESPECT TO 
RESPONDENT GLEN D. LOE 

This is an administrative proceeding under the Horse Protection Act 
as amended (15 U.S.C. 1821 et seq.), instituted by a complaint filed by 
the Administrator of the Animal and Plant Health Inspection Service, 
United States Department of Agriculture, charging that respondents 
have violated the Horse Protection Act, as amended. This consent order 
has been entered into between the parties under authority of the appli- 
cable Rules of Practice (7 CFR 1.138) following a hearing in Nashville, 
Tennessee, on January 28 and 29, 1982. 

Respondent Loe admits the jurisdictional allegations of the complaint 
and waives further procedure under applicable Rules of Practice (7 CFR 
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Part 1). Mr. Loe and the complainant consent to the issuance of this de- 
cision agreed upon between them for the purpose of settling this matter. 


FINDINGS OF FACT 


1. Mr. Glen D. Loe is an individual whose mailing address is P.O. Box 
637, Olla, Louisiana, who at all times material herein owned “Delight’s 
Black Prince” hereinafter referred to as “the horse.” 

2. On or about April 12, 1979, the horse was entered and exhibited as 
entry No. 173 class No. 11 at the Mississippi State Charity Horse Show 
in Jackson, Mississippi. 

3. After showing in the above described class the horse was examined 
by United States Department of Agriculture veterinarians. In the opin- 
ion of these veterinarians the horse was “sore” as that term is defined 
under the Horse Protection Act. 

4. Mr. Loe states that he did not know the horse was sore on the date 
in paragraph two above. 

5. This consent decision does not constitute an admission of liability 
in this matter by Mr. Loe. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of a consent order, the following order 
is issued. 


ORDER 


Respondent Glen D. Loe is assessed a civil penalty of $1000, which 
shall be payable by a certified check or money order to the Treasurer of 
the United States and forwarded to Donald A. Tracy, Office of the Gen- 
eral Counsel, Room 2014 South Building, United States Department of 
Agriculture, Washington, D.C. 20250, within thirty (30) days from the 
date this order becomes effective. This order shall be effective upon serv- 
ice on Respondent Glen D. Loe. 
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DISCIPLINARY DECISIONS 
(No. 21,568) 


In re FRESNO CATTLE FEEDING CO., a corporation, WRC CATTLE, INC., a 
corporation, WILLIAM R. JENKINS, an individual, ROSS JENKINS, an 
individual, and CRAIG JENKINS, an individual. P & S Docket No. 
5927. Decided March 22, 1982. 


Dealer—Net proceeds, failure to transmit—Default 


Respondent Fresno Cattle Feeding Co. is ordered to cease and desist from failing to trans- 
mit to owners of livestock, the net proceeds received for the sale of such livestock. 


Barbara S. Harris, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER WITH RESPECT TO RESPONDENT 
FRESNO CATTLE FEEDING CO. UPON ADMISSION 
OF FACTS BY REASON OF DEFAULT 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 


Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq, herein- 
after referred to as the Act, instituted by a Complaint filed by the Act- 
ing Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that the respondents wil- 
fully violated the Act. 

Copies of the Complaint and the Rules of Practice (7 CFR 1.130 et 
seq.) governing proceedings under the Act were served upon respondent 
Fresno Cattle Feeding Co. by the Hearing Clerk by certified mail. Re- 
spondent Fresno Cattle Feeding Co. was informed in a letter of service 
that an answer should be filed pursuant to the Rules of Practice and that 
failure to answer would constitute an admission of all the material alle- 
gations of the Complaint. 

Respondent Fresno Cattle Feeding Co. has failed to file an answer 
within the time prescribed in the Rules of Practice, and the material 
facts alleged in the Complaint, which are admitted by respondent Fresno 
Cattle Feeding Co.’s failure to file an answer, are adopted and set forth 
herein as findings of fact. 

This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 CFR 1.139). 
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FINDINGS OF FACT 


1. (a) Fresno Cattle Feeding Co., hereinafter referred to as respond- 
ent Fresno, is a California corporation with its principal place of busi- 
ness located at Fresno, California, and whose mailing address is 371 
Bethel, Space No. 70, Sanger, California 93657. 

(b) Respondent Fresno is owned by Herluf Fries (89% stock owner- 
ship) and WRC Cattle, Inc. (11% stock ownership). 

(c) At all times material herein, respondent Fresno and WRC Cattle, 
Inc. were partners, doing business as Fresno Cattle Feeding Company, 
with a business mailing address of 8000 South Jameson, Fresno, Cali- 
fornia 93706. 

(d) At all times material herein, respondent Fresno and WRC 
Cattle, Inc. operated a custom feedlot under the trade name Fresno 
Cattle Feeding Company and engaged in the business of feeding live- 
stock for the accounts of others. In connection with their business as a 
custom feedlot, respondent Fresno and WRC Cattle, Inc. arranged for 
the purchase of feeder cattle for their customers and undertook to sell 
the cattle owned by their customers when the cattle reached slaughter 
weight. With respect to the sales of cattle owned by their customers, re- 
spondent Fresno and WRC Cattle, Inc. arranged the sale, negotiated the 
sales price, collected the proceeds of sales from the purchasers and re- 
mitted the proceeds of the sales to their customers. 

(e) By virtue of the business activities described above, respondent 
Fresno was engaged in the business of buying and selling livestock in 
commerce as the agent of the vendors and purchasers who were cus- 
tomers of the feedlot. 

(f) Respondent Fresno was a dealer within the meaning of the Act. 

2. (a) Respondent Fresno, during the period of August 11, 1977 
through March 15, 1979, in connection with its business (in partnership 
with WRC Cattle, Inc.) as a dealer selling livestock as the agent of its 
customers, sold approximately 1265 head of livestock and failed to remit 
the proceeds of sale of such livestock to the livestock owners, as set forth 
in paragraph II of the Complaint. 

(b) As of July 7, 1981, there remained unpaid approximately 
$403,924.62 for livestock sold in the transactions set forth in paragraph 
II of the Complaint. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, respondent 
Fresno has wilfully violated section 312 (a) of the Act (7 U.S.C. 213 (a) ). 
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ORDER 


Respondent, its officers, directors, agents, employees, successors and 
assigns, directly or indirectly, through any corporate or other device, 
shall cease and desist from failing to transmit or deliver to owners or 
consignors of livestock the net proceeds received from the sale of such 
livestock. 

This Order shall be effective from the sixth day after the Decision be- 
comes final. Copies hereof shall be served upon the parties. 

Pursuant to the Rules of Practice, this Decision becomes final without 
further proceedings 35 days after service hereof UNLESS appealed to 
the Secretary by a party hereto within 30 days after service, as provided 
in sections 1.142 and 1.145 of the Rules of Practice (7 CFR 1.130 et 
seq.). [The Decision and Order became final on May 1, 1982.—Ed.]. 


(No. 21,569) 


In re PIKE COUNTY LIVESTOCK MARKET, INC., a corporation, and 
CHARLES H. DAY, an individual. P & S Docket No. 6005. Decided 
May 3, 1982. 


Dealer—Market Agency—Shippers’ proceeds account—Insufficient funds 
checks—Failure to pay—Suspension of registration—Consent 


Respondent consented to an order to cease and desist from failing to deposit into or main- 
tain properly their shippers’ proceeds account; issuing insufficient funds checks; 
and failing to pay, and failing to pay when due, the full purchase price of livestock. 
Also, respondent, Pike County Livestock Market, Inc., is suspended as a registrant 
for 60 days and thereafter until no longer insolvent. 


Barbara S. Harris, for complainant. 
Respondent, pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agri- 
culture, alleging that the respondents willfully violated the Act and the 
regulations promulgated thereunder. This decision is entered pursuant 
to the consent decision provisions of the rules of practice applicable to 
this proceeding (7 CFR 1.138). 
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The respondents admit the jurisdictional allegations in paragraphs I 
and II of the Complaint and specifically admit that the Secretary has 
jurisdiction in this matter, neither admit nor deny the remaining allega- 
tions, waive oral hearing and further procedure, and consent and agree, 
for the purpose of settling this proceeding and for such purpose only, to 
the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


(1) Pike County Livestock Market, Inc., hereinafter referred to as the 
corporate respondent, is a corporation with its principal place of busi- 
ness located at Bowling Green, Missouri. Its business mailing address is 
P.O. Box 103, Troy, Missouri 63379. 

(2) The corporate respondent is, and at all times material herein was: 

(a) Engaged in the business of conducting and operating the Pike 
County Livestock Market, Inc. stockyard, a posted stockyard under the 
Act, hereinafter referred to as the stockyard; 

(b) Engaged in the business of selling livestock in commerce on a 
commission basis at the stockyard; 

(c) Engaged in the business of buying and selling livestock in com- 
merce for its own account; and 

(d) Registered with the Secretary of Agriculture as a market agency 
to sell livestock on a commission basis and as a dealer to buy and sell 
livestock in commerce for its own account. 

(3) Charles H. Day, hereinafter referred to as respondent Day, is an 
individual whose business mailing address is P.O. Box 108, Troy, Mis- 
souri 63379. 

(4) Respondent Day is, and at all times material herein was: 

(a) A substantial owner of the corporate respondent; 

(b) President of the corporate respondent; and 

(c) Responsible for the direction, management and control of the 
corporate respondent. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 
The corporate respondent, its successors, officers, directors, agents 
and employees, directly or through any corporate or other device, and 
the individual respondent, directly or through any corporate or other de- 
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vice, in connection with their operations subject to the Packers and 
Stockyards Act, shall cease and desist from: 

1. Failing to deposit in their “Custodial Account for Shippers’ Pro- 
ceeds,” within the time prescribed by section 201.42 (c) of the regula- 
tions (9 CFR § 201.42 (c) ), an amount equal to the proceeds receivable 
from the sale of consigned livestock; 

2. Failing to otherwise maintain their “Custodial Account for Ship- 
pers’ Proceeds” in conformity with the provisions of section 201.42 of 
the regulations (9 CFR§ 201.42); 

3. Issuing checks in payment for livestock without having sufficient 
funds available in the bank account upon which such checks are drawn 
to pay such checks when presented for payment. 

4. Failing to pay, when due, the full purchase price of livestock. 

5. Failing to pay the full purchase price of livestock. 

The corporate respondent is suspended as a registrant under the Act 
for a period of sixty (60) days and thereafter until it demonstrates that it 
is no longer insolvent. When the corporate respondent demonstrates 
that it is no longer insolvent, a supplemental order will be issued in this 
proceeding terminating this suspension after the sixty (60) day period. 

The provisions of this Order shall be effective on the sixth day after 
service of this Order on respondents. 

Copies of this decision shall be served upon the parties. 
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(No. 21,570) 


In re WILLIAM C. HUGHSTON, MARION LIVESTOCK AUCTION, INC., 
ROBERT L. BOOKOUT, JOHN R. BOOKOUT, HILDA M. BOOKOUT, 
CHARLES E. WALCH, ROBERT H. ACKELS, and BRECKENRIDGE 
AUCTION and SALES Co. P&S Docket No. 5993. Decided May 7, 
1982. 


Dealer—Market agency—False or deceptive pretenses— 
Misrepresentation—Invoices/accountings/scale tickets, untrue or 
incorrect—Consignment— Accounts and records—Consents 


Respondents Robert L. Bookout, John R. Bookout and Hilda M. Bookout consented to an 
order to cease and desist from obtaining money for purchasers of livestock by false 
or deceptive pretenses; misrepresenting the method by which livestock was pur- 
chased or sold; misrepresenting the origin, or place of purchase or sale of livestock; 
making and issuing false, incorrect or inaccurate invoices, accountings, and scale 
tickets; collecting on the basis of false, incorrect or inaccurate invoices or ac- 
countings; permitting persons engaged in the actual conduct of action sales to pur- 
chase livestock out of consignments for their own accounts or for the accounts of 
others; and paying any type of expenses incurred by persons who purchase livestock 
consigned to respondents for sale on a commission basis. Respondents are also 
ordered to maintain complete and accurate records. 


Jory M. Hochberg, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION WITH RESPECT TO 
ROBERT L. BOOKOUT, JOHN R. BOOKOUT, 
AND HILDA M. BOOKOUT 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agri- 
culture, alleging that the respondents wilfully violated the Act and the 
regulations issued thereunder (9 CFR 201.1 et seq.). This decision is 
entered pursuant to the consent decision provisions of the Rules of Prac- 
tice applicable to this proceeding (7 CFR 1.1388). 

Respondents Robert L. Bookout, John R. Bookout and Hilda M. Book- 
out admit the jurisdictional allegations in paragraph IC of the Complaint 
and specifically admit that the Secretary has jurisdiction in this matter, 
neither admit nor deny the remaining allegations, waive oral hearing 
and further procedure, and consent and agree, for the purpose of settling 
this proceeding and for such purpose only, to the entry of this decision. 

The complaint agrees to the entry of this decision. 
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FINDINGS OF FACT 


1. Robert L. Bookout, John R. Bookout and Hilda M. Bookout are 
individuals who from at least September 24, 1979 through approxi- 
mately October 24, 1981 were partners doing business as the Marion 
Livestock Auction. Their present business mailing address is R.R. #6, 
Decatur, Indiana 46733. 

2. Robert L. Bookout, John R. Bookout and Hilda M. Bookout were 
from at least September 24, 1979 through approximately October 24, 
1981: 

(a) Engaged in the business of conducting and operating the Marion 
Livestock Auction stockyard a posted stockyard subject to the Act, here- 
inafter referred to as the Marion Stockyard; and 

(b) Engaged in the business of selling livestock on a commission 
basis at the Marion stockyard. 

3. Robert L. Bookout, John R. Bookout and Hilda M. Bookout are, and 
at all times material herein were registered with the Secretary of Agri- 
culture as a market agency to sell livestock in commerce on a com- 
mission basis. 

4. Robert L. Bookout and John R. Bookout, at all times material here- 
in, were also registered with the Secretary of Agriculture as partners en- 
gaged in business as a dealer buying and selling livestock in commerce. 


CONCLUSIONS 


Respondents Robert L. Bookout, John R. Bookout and Hilda M. Book- 
out having admitted the jurisdictional facts and the parties having 
agreed to the entry of this decision, such decision will be entered. 


ORDER 


Respondents Robert L. Bookout, John R. Bookout and Hilda M. Book- 
out, their agents and employees, directly or indirectly through any cor- 
porate or other device, shall cease and desist from: 

(1) Engaging in any act, practice or course of business for the purpose 
of obtaining money from the purchasers of livestock by false or decep- 
tive pretenses, or which operates or would operate as a fraud or deceit 
upon any person in connection with the purchase or sale of livestock; 

(2) Entering into, continuing in, or cooperating in any agreement, ar- 
rangement, understanding or course of business with any person for the 
purpose of aiding or assisting such person to obtain money from the pur- 
chasers of livestock by false or deceptive pretenses, or which enables 
such person to engage in a practice which operates or would operate as a 
fraud or deceit upon any person in connection with the purchase or sale 
of livestock; 
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(3) Misrepresenting, or aiding and assisting any person to misrepre- 
sent, in connection with the purchase or sale of livestock, the method or 
procedure by which such livestock was purchased or sold; 

(4) Misrepresenting, or aiding and assisting any person to misrepre- 
sent, in connection with the purchase or sale of livestock, the origin, or 
place of purchase or sale, of such livestock; 

(5) Making or causing to be made false, incorrect, or inaccurate 
entries in accounts of sale, buyer invoices, scale tickets, or any other 
documents evidencing or prepared in connection with the purchase or 
sale of livestock; 

(6) Issuing or causing to be issued accounts of sale, buyer invoices, 
scale tickets or any other documents evidencing or prepared in connec- 
tion with the purchase or sale of livestock, which fail to show the true 
and correct price of such livestock, and all other facts necessary to show 
clearly and completely the true nature of each transaction; 

(7) Collecting or aiding and assisting any person to collect from the 
purchasers of livestock on the basis of false, incorrect, or inaccurate in- 
voices or accountings; 

(8) Permitting auctioneers, weighmasters, ringmen or other persons 
engaged in the actual conduct of auction sales to purchase livestock out 
of consignments for their own accounts or for the accounts of others; 
and 

(9) Paying all or a portion of the transportation or other expenses 
which have been incurred by persons who have purchased livestock 
which were consigned to respondents for sale on a commission basis. 

Respondents Robert L. Bookout, John R. Bookout and Hilda M. Book- 
out shall keep and maintain accounts, records and memoranda which 
fully and correctly disclose the true nature of all transactions involved in 
their business subject to the Packers and Stockyards Act, including ac- 
countings and invoices which show: (1) the true and correct prices of 
livestock; and (2) the origin or place of purchase of livestock. 

The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondents. 

Copies of this decision shall be served upon the parties. 
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(No. 21,571) 


In re MOLNAR PACKING COMPANY. P &S Docket No. 5937. Decided 
May 14, 1982. 


Packer—Bonding requirement—Civil penalty 


Respondent is ordered to cease and desist from purchasing livestock in commerce for 
purposes of slaughter without having or maintaining a reasonable bond or its 
equivalent. Respondent is also assessed a civil penalty of $1,000.00. 


John A. Campbell, Administrative Law Judge. 
Jory Hochberg, for complainant. 
Harland M. Britz, Toledo, Ohio, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. § 181 et seg.). An 
initial decision and order was issued on April 19, 1982, by Chief Admin- 
istrative Law Judge John A. Campbell assessing a civil penalty of 
$1,000.00, and ordering respondent to cease and desist from purchasing 
livestock without having the required bond or its equivalent. 

On May 10, 1982, respondent appealed to the Judicial Officer, to 
whom final administrative authority has been delegated to decide the 
Department’s cases subject to 5 U.S.C. §§ 556 and 557 (7 C.F.R. 
§ 2.35).* Following the complainant’s response, the case was referred to 
the Judicial Officer for decision on May 13, 1982. 

After careful consideration of the record in this proceeding, the initial 
decision is adopted as the final decision, followed by additional conclu- 
sions by the Judicial Officer. The final order is identical to Chief Judge 
Campbell’s order, except that the effective date has been changed in 
view of the appeal. 


* The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), 
reprinted in 5 U.S.C. app., at 764 (1976). The Department’s present Judicial Officer was 
appointed in January 1971, having been involved with the Department’s regulatory pro- 
grams since 1949 (including 3 years’ trial litigation; 10 years’ appellate litigation relating 
to appeals from the decisions of the prior Judicial Officer; and 8 years as administrator of 
the Packers and Stockyards Act regulatory program). 
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ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq., hereinaf- 
ter referred to as the “Act”), instituted by a complaint filed September 
11, 1981, by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture. 

The complaint charges that the Respondent, Molnar Packing Com- 
pany, in connection with its operations under the Act, engaged in the 
business of a packer, buying livestock in commerce for purposes of 
slaughter without having and maintaining an adequate bond to secure 
the performance of its livestock obligations. The complaint further 
charges that the Respondent was notified that if it continued its opera- 
tions as a packer without adequate bond coverage, it would be in viola- 
tion of section 202 (a) of the Act (7 U.S.C. 192 (a) ), and sections 201.29 
and 201.30 of the regulations (9 CFR 201.29, 201.30), but that notwith- 
standing such notice, the Respondent continued to engage in the busi- 
ness of a packer without furnishing the required bond coverage. Re- 
spondent’s failure to maintain the required bond coverage is alleged to 
be in willful violation of the Act and of the regulations. 

On October 16, 1981, Respondent filed an answer which denied that 
Respondent was a packer under and subject to the Act, and was engaged 
in the business of buying livestock in commerce for slaughter. Respond- 
ent also denied willful violations of the Act. 

An oral hearing was scheduled to take place in Toledo, Ohio on March 
24, 1982. However, on March 19, 1982, a telephone prehearing confer- 
ence was held in which the parties advised me that they had agreed toa 
procedure whereby: (1) the Respondent would amend its answer to admit 
all of the jurisdictional allegations contained in the complaint, including 
its status as a packer under the Act and its purchases of livestock; (2) the 
parties would waive oral hearing in this proceeding; and (3) the parties 
would submit briefs by April 7, 1982, on the issue of the appropriate or- 
der to be entered based on the written record in this proceeding. Plead- 
ings embodying this agreed-upon procedure were filed on March 22, 
1982. 


FINDINGS OF FACT 


1. Molnar Packing Company, hereinafter referred to as the Respond- 
ent, is a partnership with its principal place of business located at Mill- 
bury, Ohio. Respondent’s mailing address is Pemberville Road, Millbury, 
Ohio 43447. 
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2. Respondent is, and at all times material herein was, engaged in the 
business of buying livestock in commerce for purpose of slaughter as a 
packer within the meaning of that term as defined in the Act and subject 
to the provisions of the Act. 

3. Respondent’s average annual purchases of livestock exceed 
$500,000. 

4. Respondent was notified by the Packers and Stockyards Adminis- 
tration, United States Department of Agriculture, that the surety bond 
maintained to secure the performance of its livestock obligations under 
the Act would be terminated, and that if it continued its livestock opera- 
tions without adequate bond coverage or its equivalent, it would be in 
violation of section 202 (a) of the Act (7 U.S.C. 192 (a) ), and sections 
201.29 and 201.30 of the regulations promulgated thereunder (9 CFR 
201.29, 201.30). 

5. Notwithstanding this notice, Respondent has continued to buy live- 
stock in commerce for purposes of slaughter, without filing and main- 
taining a reasonable bond or its equivalent. 

6. Respondent presently does not have the required reasonable bond 
or its equivalent.’ 


CONCLUSIONS 
The Act (7 U.S.C. 204) provides, in pertinent part: 


the Secretary may require reasonable bonds from 
every market agency (as defined in title III of the Act), 
every packer (as defined in title II of the Act) in connection 
with its livestock purchasing operations (except that those 
packers whose average annual purchases do not exceed 
$500,000 will be exempt from the provisions of this para- 
graph), and every other person operating as a dealer (as de- 
fined in title III of the Act), under such rules and regula- 
tions as he may prescribe to secure the performance of 
their obligations 


Respondent’s failure to obtain bond coverage warrants and requires 
the issuance of a cease and desist order and the assessment of a civil 
penalty in the amount of one thousand dollars. The packer bonding pro- 
visions are vital to the effective enforcement of the Packers and Stock- 
yards Act and for the protection of livestock producers. These require- 
ments were added to the Act in 1976 by legislation which was precipitat- 
ed by the financial failure of a packer in 1975 “leaving producers in 13 


' Respondent’s brief stated that “a major effort is being made to have this bond posted as 


soon as possible.” 
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States unpaid for a total of over $20 million in livestock sales” (Sen. Rep. 
No. 94-932, 94th Cong., 2d Sess., p. 5; H. Rep. No. 94-1043, 94th 
Cong., 2d Sess., p. 5). 

The unique circumstances requiring special protection for livestock 
producers were stated as follows (H. Rep. No. 94-1043, 94th Cong., 2d 
Sess., p. 5; see, also, Sen. Rep. No. 94-932, 94th Cong., 2d Sess., pp. 
5-6): 


USDA figures show that in 1973 some $31 billion worth of 
livestock and $4 billion worth of poultry were marketed in 
the United States, representing approximately one-third 
of all farm income. Livestock is probably the single most 
important source of protein in the American diet. Thus, 
livestock producers occupy a position of unique national 
importance. No individual is engaged in a riskier endeavor 
or one more vital to the national interest than the produc- 
er. And no enterpreneur is so completely at the mercy of 
the marketplace. The livestock producer, if he successfully 
combats the vicissitudes of weather, financing, skyrocket- 
ing costs, etc., must sell when his cattle are ready irrespec- 
tive of the market. His livestock may represent his entire 
year’s output. And, if he is not paid, he faces ruin. While 
some may argue that business is business and that farmers 
must take their chances along with everyone else, this 
Committee must view the situation from a larger perspec- 
tive. We would be derelict in our responsibilities to the 
American people if we failed to address the evils which 
have inflicted heavy losses upon the very producers upon 
whom the Nation depends for such an important part of its 
basic food supply. (See: Norwich Veal and Beef, 38 AD 
214, 217-220 for further legislative history.) 


The Secretary has set forth the requirements for packer bonding in 
sections 201.29 and 201.30 of the regulations, and it has been held that 
operating as a packer subject to the Act without the required bond cover- 
age constitutes a violation of section 202 (a) of the Act, and sections 
201.29 and 201.30 of the regulations. Raskin Packing Co., 37 A.D. 1890 
(1978). 

Here the Respondent has admitted that it received notice from the 
Packers and Stockyards Administration that its continued operations as 
a packer would violate section 202 (a) of the Act, and sections 201.29 
and 201.30 of the regulations. 

Although Respondent’s brief recites the many difficulties encountered 
in obtaining a $15,000 bond, it nevertheless continued to purchase live- 
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stock in commerce for slaughter without bond coverage after receiving 
notice. Thus, Respondent has knowingly and intentionally refused to op- 
erate in accordance with its obligations as a packer subject to the Act. 
The Respondent has operated for more than six months (or since the 
complaint was filed on September 11, 1981) without providing the rea- 
sonable financial protection to livestock sellers required by the Act, and 
will continue to do so unless ordered to cease and desist such practice. 

The record in this proceeding establishes that the Respondent’s recal- 
citrance in obtaining a bond is a knowing and willful violation of the Act 
which warrants the assessment of a civil penalty in the amount of 
$1,000.00, in accordance with 7 USC 193 (b). See: In re Bluegrass Pack- 
ing Co.) 40 AD 777 (1981; Consent Decision) 

The record and applicable precedent establish that the Respondent has 
willfully violated section 202 (a) of the Act (7 U.S.C. 192 (a) ), and sec- 
tions 201.29 and 201.30 of the regulations (9 CFR 201.29, 201.30). Re- 
spondent’s knowing failure to obtain the required bond coverage consti- 
tutes an unfair and deceptive practice and undermines the protection 
which the Act and regulations afford livestock producers. 

The penalty imposed herein will deter Respondent and others similar- 
ly situated from engaging in willful defiance of their obligations under 
the Act. The record fully supports the assessment of the civil penalty of 
$1,000, as proposed by Complainant, as the minimum necessary to in- 
sure that Respondent, and other firms operating in the livestock and 
meat packing industries, are advised of the need for compliance with the 
bonding provisions of the Act and regulations. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Respondent’s appeal is based on the fact that it has now obtained the 
required bond and, therefore, respondent requests that the $1,000 “max- 
imum fine permissible by law” be reduced (Appeal Brief 2). 

The $1,000 civil penalty imposed in this case is not the maximum per- 
mitted by the Act. The Act authorizes the Secretary to “assess a civil 
penalty of not more than $10,000 for each such violation” (7 U.S.C. 
§ 193 (b)). 

Moreover, the fact that respondent has finally obtained the required 
bond, after operating in violation of the statutory requirements for more 
than six months, is not a mitigating circumstance warranting a reduc- 
tion in the modest civil penalty imposed here. 

For the foregoing reasons, the order proposed in the initial decision 
should be issued. 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 41 A.D. 940 


ORDER 


Respondent Molnar Packing Company, its owners, officers, agents and 
employees, its successors and assigns, directly or indirectly through any 
corporate or other device, shall cease and desist from purchasing live- 
stock in commerce for purposes of slaughter without having and main- 
taining a reasonable bond or its equivalent as required under the Act and 
the regulations. 

In accordance with section 203 (b) of the Act (7 U.S.C. 193 (b) ), the 
Respondent is assessed a civil penalty in the amount of $1,000 to be paid 
by certified check made payable to the Treasurer of the United States. It 
should be mailed when this decision becomes effective to the Assistant 
General Counsel, Packers and Stockyards Division, Office of the General 
Counsel, Room 2446-South, United States Department of Agriculture, 
Washington, D.C. 20250. 

Copies hereof shall be served on the parties. 

The provisions of this order shall be effective 30 days after service on 
the respondent. 


(No. 21,572) 


In re DELOS BIDLEMAN, BEATY OSBORN, and DOUGLAS K. MC- 
MILLEN. P&S Docket No. 5980. Decided May 17, 1982. 


Dealer—Compensation—Civil penalty—Consent 


Respondent Douglas K. McMillen consented to an order to cease and desist from accepting 
or receiving any compensation other than salary in connection with purchases of 
livestock on behalf of his employer. Respondent McMillen is also assessed a civil 
penalty of $3,500.00. 


Joanne I. Schwartz, for complainant. 
Respondent, pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION WITH RESPECT TO 
DOUGLAS K. McMILLEN 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S. C. §181 et seg.), by a complaint filed by the Administrator, Pack- 
ers and Stockyards Administration, United States Department of Agri- 
culture, alleging that the respondents violated the Act. This decision is 
entered pursuant to the consent decision provisions of the Rules of Prac- 
tice applicable to this proceeding (7 CFR §1.138). 
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Respondent McMillen admits the jurisdictional allegations in para- 
graph III of the complaint, as those allegations pertain to him, and spe- 
cifically admits that the Secretary has jurisdiction in this matter, 
neither admits nor denies the remaining allegations, waives oral hearing 
and further procedure, and consents and agrees, for the purpose of set- 
tling this proceeding and for such purpose only, to the entry of this deci- 
sion. 
The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Douglas K. McMillen, hereinafter referred to as respondent McMil- 
len, is an individual whose mailing address is 3627 Meadowlark, Great 
Bend, Kansas 67530. 

2. Respondent McMillen at all times material herein was: 

(a) Employed by Thies Packing Co., Inc., Great Bend, Kansas, as a 
salaried livestock buyer; 

(b) Engaged in the business of purchasing livestock in commerce for 
purposes of slaughter; and 

(c) Registered with the Secretary of Agriculture as a dealer to buy 
livestock in commerce for purposes of slaughter for Thies Packing Co., 
Inc. 


CONCLUSIONS 


Respondent McMillen having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


ORDER 


Respondent McMillen, individually or through any corporate or other 
device, in connection with his operations subject to the Packers and 
Stockyards Act, shall cease and desist from accepting or receiving any 
compensation other than salary in connection with purchases of live- 
stock on behalf of his employer. 

In accordance with section 312 (b) of the Act (7 U.S.C. §213 (b) ), re- 
spondent McMillen is assessed a civil penalty in the amount of $3500.00. 

The provisions of this order shall become effective on the sixth day af- 
ter service of this order on the respondent. Copies of this decision shall 
be served upon the parties. 
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REPARATION DECISIONS 
(No. 21,573) 


LOREN DAVIS v. C. B. LIVESTOCK Co. P &S Docket No. 5756. Decided 
May 18, 1982. 


“Good faith purchasers for value’’—Protection of subsection (1) of U.C.C. 
§2-403— Unjust practice, failure to prove—Complaint, dismissed 


Where a broker obtained cattle from complainant without paying for them, and in turn 
without informing respondent of this, gave the cattle to respondent to fullfill an ob- 
ligation owed to respondent, it is concluded respondent was a “good faith purchaser 
for value” within the meaning of the Act, and thus within the protection of subsec- 
tion (1) of U.C.C. S2-403. And, on that basis, respondent’s disposition of the cattle 
was not an unjust practice, and the complaint, therefore, must be dismissed. 


John J. Casey, Presiding Officer. 
John D. Hartigan, Omaha, Nebr., for complainant. 
Donald B. Steel, Kansas City, Mo., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.), begun by a complaint filed on 
July 18, 1979. An amended complaint was received on the date of the 
oral hearing, shown below. The substance of the claim was conversion of 
livestock which complainant had purchased on order for another, and 
for which the other had not paid complainant. The amount of reparation 
claimed was $71,016.00. 

Copies of the initial complaint, and the investigation report prepared 
by the Packers and Stockyards Administration of this Department and 
filed in this proceeding pursuant to the Rules of Practice, were served on 
respondent C. B. Livestock Co. on March 17, 1980. A copy of the investi- 
gation report was served on complainant on the same day. 

Respondent filed a motion to dismiss on April 8, 1980. The presiding 
officer denied that motion by ruling issued on May 29, 1980, rightly, we 
find, for reasons stated therein. Thereafter, an answer was filed. At the 
same time that the amended complaint was received, an answer thereto 
was also received. 

The original complaint named as a respondent Witherspoon Commis- 
sion Co. but the complaint was withdrawn as to that respondent by a let- 
ter dated June 18, 1981. 

An oral hearing was held on August 25, 1981, in Kansas City, Mis- 
souri, before John J. Casey of the Office of the General Counsel of this 
Department. Complainant was represented by John D. Hartigan, Jr. and 
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William M. Lamson, Jr., Esqs., of Omaha, Nebraska. Respondent was 
represented by John C. Brownrigg and Leo Eisenstatt, Esqs., also of 
Omaha. Five witnesses testified and seven exhibits were received. Also, 
each party offered into evidence certain parts of a deposition of John H. 
Ortmeier, Jr. of Omaha, taken on September 28, 1979, in civil no. 
79-0-453, USDC, D. Nebraska, Omaha Division, a civil action involving 
the above-named parties plus Mr. Ortmeier and B & M Trucking, Inc. 
Thereafter, briefs were filed on behalf of both complainant Davis and re- 
spondent C. B. Livestock Co. 

The dispute in this case arose out of certain actions of Mr. Ortmeier 
for which he was indicted, pleaded guilty, and was imprisoned. He is not 
a party to this proceeding. Neither are B & M Trucking or H & O Farms, 
firms with which he was affiliated. In this proceeding, we have the task 
of ruling, between complainant and respondent, which of them was the 
victim of those actions. 

Mr. Ortmeier, for some years before April of 1979, the time material 
herein, worked principally as a sort of broker of livestock trucks, finding 
trucks for shippers, finding loads for truckers, and being compensated 
on the basis of a percentage of the hauling charge. In the course of this 
business he was regularly in communication with buyers and sellers of 
livestock, and he relayed orders from others to livestock order buyers. In 
such cases the order buyers would prepare their bills as Mr. Ortmeier di- 
rected but would send them to B & M Trucking, where he worked. He 
would receive a commission of so many cents per cwt. in addition to his 
percentage of the hauling charge. 

In March of 1979, certain orders to buy cattle were given by Mr. Ort- 
meier to Mr. William P. “Bud” Russell, an order buying operating on the 
Kansas City Stockyards for whom respondent acted as clearor. The or- 
ders were placed on behalf of H & O Farms, a partnership of a Mr. 
Howard and Mr. Ortmeier’s father, and amounted to approximately 
$300,000.00. Cattle were delivered and, in payment, checks were issued 
on a bank account which had been closed. Mr. Ortmeier promised Mr. 
Russell that cattle would be shipped to him from H&O Farms to satisfy 
the obligation on account of this. Some cattle were shipped, but not 
enough. 

On Thursday, April 12, Mr. Russell traveled to Omaha, visited Mr. 
Ortmeier, and demanded that the obligation be satisfied by shipment of 
cattle or by payment. That evening, two loads arrived at the B & M ter- 
minal, Mr. Russell and Mr. Ortmeier viewed them and estimated their 
value, and they were shipped to respondent in Kansas City. This was 
still not enough to satisfy the obligation. Mr. Russell remained in Omaha 
over Friday, April 13, and he and Mr. Ortmeier planned to go to H & O 
Farms’ feedlot to get more cattle on Saturday morning, April 14. 
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On Friday, April 13, Mr. Ortmeier phoned complainant at a livestock 
market in Lexington, Nebraska, and ordered him to purchase some cat- 
tle, telling him that they were for “Larry Keirney (or Kearney) of Platts- 
mouth, Nebraska.” There was no such person; Mr. Ortmeier merely used 
a name of someone who had no connection with the transaction. Com- 
plainant purchased the cattle which are involved herein, and caused 
“Keirney’s” name to be placed on the Brand Inspector’s Sale Ring Clear- 
ance (complaint attachment 2; investigation report exhibit B), and he 
wrote it on the invoice which he received from the seller (complaint at- 
tachment 1; investigation report exhibit A). Complainant left both docu- 
ments at the market with the cattle and departed, and Mr. Ortmeier sent 
trucks to get them. That evening, Mr. Ortmeier phoned Mr. Russell and 
told him that it would not be necessary to go to H & O Farms’ feedlot as 
planned, since cattle would be at the B & M terminal for him the next 
morning. 

Saturday morning, April 14, Mr. Russell and Mr. Ortmeier viewed the 
cattle which complainant had bought the previous day, estimated their 
value, and agreed that they plus $33,000.00 would satisfy the balance of 
the obligation on account of the worthless checks. Mr. Ortmeier gave 
Mr. Russell a check for that amount, Mr. Russell departed, and the cattle 
in question were shipped to respondent in Kansas City in trucks ar- 
ranged by Mr. Ortmeier. Mr. Ortmeier and Mr. Russell agreed that, if 
the cattle, on sale, brought more than enough to satisfy the obligation, a 
refund would be made, and if they brought less than enough, more 
money would be paid. The cattle were sold in Kansas City, Missouri, that 
is, outside of Nebraska. 

The record does not contain sufficient details of the worthless checks 
given to Mr. Russell in March, the livestock transferred to Mr. Russell 
on account of them, and the sales thereof, to make possible an account- 
ing of all of such transactions. Mr. Russell testified that, after the cattle 
in question were sold, he was still short by $800.00 but “I was so happy 
to have what I had I didn’t care about the $800.00” and no accounting 
was given to Mr. Ortmeier or H & O for them (Tr. 117). 

Mr. Russell testified that he did not receive from Mr. Ortmeier any bill 
of sale or other evidence of ownership of the cattle in question, or any of 
the other cattle transferred to him by Mr. Ortmeier on account of the 
above-mentioned worthless checks. 

The following Monday, April 16, complainant, from his home in IIli- 
nois, sent Mr. Ortmeier a bill for the cattle in question (investigation re- 
port exhibit C), showing them as “sold to B & M Trucking.” 

The record shows that neither Mr. Russell nor anyone else connected 
with respondent had actual knowledge, until five or six weeks thereaf- 
ter, that the cattle in question had been obtained by Mr. Ortmeier from 
complainant without paying for them. 
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There was discussion in the briefs as to whether respondent is protect- 
ed by §2-403 of the Uniform Commercial Code which reads in pertinent 
part as follows: 


§ 2-403. Power to Transfer; Good Faith Purchase of 
Goods; “Entrusting” 


(1) A purchaser of goods acquires all title which his 
transferor * * * had power to transfer * * * * A person 
with voidable title has power to transfer a good title to a 
good faith purchaser for value. When goods have been de- 
livered under a transaction of purchase the purchaser has 
such power even though 


(a) the transferor was deceived as to the identity of the 
purchaser, or 


xwekkkk * 


(c) it was agreed that the transaction was to be a “cash 
sale”, or 


(d) the delivery was procured through fraud punishable 
as larcenous under the criminal law. 


(2) Any entrusting of possession of goods to a merchant 
for purposes of sale who deals in goods of that kind gives 
him power to transfer all rights of the entruster to a buyer 
in ordinary course of business. (emphasis added) 


The phrase “for purposes of sale” represents a Nebraska variation from 
the uniform code. 

Note that under §2-403 one can have power to transfer without the 
right to do so. The section protects some persons who receive goods from 
wrongdoers, and protects some persons who receive goods from others 
who do not pay for them. What recipients are protected? The U.C.C. con- 
tains a definition of “buyer in ordinary course of business.” It does not 
contain a definition of “good faith purchaser for value,” but contains sep- 
arate definitions of “good faith,” “purchaser,” and “value.” See U.C.C. 
§1-201 (9), (19), (82-33), and (44). Under those definitions a recipient 
cannot be a “buyer in ordinary course of business” of goods he receives 
“in total or partial satisfaction of a money debt” but a recipient can be a 
“good faith purchaser for value” of goods he receives “in total or partial 
satisfaction of a pre-existing claim.” 

The parties agree that respondent received the cattle in question “in 
total or partial satisfaction of a money debt” and thus is not a “buyer in 
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ordinary course of business” as defined. Complainant contends, in his 
brief filed August 25, 1981, at page 8: 


Because an entrustment of goods to a merchant who dealt 
in goods of that kind [from complainant to Mr. Ortmeier] 
took place in this situation, §2-403 (2) governs the relative 
rights of the parties to this action. * * * Under 
§2-403 (2) complainant is entitled to a judgment and repa- 
ration award as a matter of law, because CB is not a buyer 
in the ordinary course of business. 


It is true that respondent is not protected by subsection (2) of U.C.C. 
§2-403, but a right of complainant to recover from respondent does not 
follow from this. Section 2-403 does not specify what shall be the result 
in a case in which its protection is not provided to a particular recipient 
of goods. In such a case the result must be based on some other authority 
in or out of the U.C.C. 

Is respondent protected by subsection (1) of U.C.C. §2-403? It seems 
clear that the cattle in question were “delivered” to Mr. Ortmeier “under 
a transaction of purchase,” “purchase” being defined in U.C.C. 
§1-201 (32) to include “taking by sale, discount, negotiation, mortgage, 
pledge, lien, issue or re-issue, gift or any other voluntary transaction 
creating an interest in property.” We cannot envision any transfer of 
goods which would not be included except theft. Thus, under the third 
sentence of subsection (1), Mr. Ortmeier had “such power,” that is, 
“power [not necessarily the right] to transfer a good title to a good faith 
purchaser for value.” 

Clearly, Mr. Russell was a “purchaser” of the cattle as defined. The 
parties agree that he received the cattle “in total or partial satisfaction 
of a pre-existing claim;” thus he gave “value” as defined. Does he meet 
the requirement of “good faith?” 

On the issue of good faith, complainant relies on certain Nebraska leg- 
islation, R.R.S. 1943 §§54-116, -117, and -118, which reads in perti- 
nent part as follows: 


54-116. Branded livestock; sale; requirements; violation; 
penalty. No person or persons, whether as principal or 
agent, shall hereafter sell or otherwise dispose of any live- 
stock, nor shall any person, whether as principal or agent, 
buy, purchase, or otherwise receive any such stock, unless 
the person or persons so selling or disposing of any such 
stock shall give, and the person or persons buying, pur- 
chasing or otherwise receiving any such stock shall receive, 
a properly executed bill of sale in writing to the stock 
sold* * * * 
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54-117. Branded livestock; bill of sale; exhibition by pur- 
chaser; violation; penalty. It shall be the duty of any per- 
son who has purchased or received, or has in his possession 
any livestock, either for himself or for another, to exhibit, 
on request of any person inquiring therefor, the bill of sale 
or other satisfactory evidence of ownership of such 
s:*** * 


54-118. Livestock; branded or unbranded; sale without 
power of attorney or bill of sale prohibited; exception; con- 
tents of bill of sale; acknowledgement. No person or per- 
sons, shall sell or offer for sale or trade or otherwise dis- 
pose of any livestock unless the person so offering has the 
bill of sale or power of attorney from the owner of such 
stock, authorizing such sale, or unless other substantial 
evidence of ownership is offered. The bill of sale shall state 
the buyer’s name and address, the date of transfer, the 
guarantee of title, the number of livestock transferred, the 
sex, the brand or brands, the location of the brand or 
brands, or a statement to the effect that the animal is un- 
branded, and the name and address of the seller. The sig- 
nature of the seller shall be attested by at least one wit- 


ness, or acknowledged by a notary public* * * * 


In this connection complainant contends in his brief filed on August 25, 
1981, at page 11, “If CB Livestock Co. had done what Nebraska law re- 
quires, or asked Ortmeier to furnish it with what Nebraska law requires, 
CB Livestock Co. would have learned that Ortmeier did not own or 
possess the authority to sell these cattle.” 

It is true that, if Mr. Russell had asked Mr. Ortmeier to show evidence 
of ownership on Saturday morning, April 14, 1979, when they viewed 
the cattle in question at the B&M terminal and agreed that they would 
be shipped to Kansas City, Mr. Ortmeier would have had only the papers 
showing “Keirney’s” name. However, while the Nebraska statute would 
have required Mr. Ortmeier to produce evidence of ownership if request- 
ed, it did not require Mr. Russell to request this. Further, the record does 
not show sufficient facts to give Mr. Russell reason to be suspicious 
about the ownership of the cattle, and thus an obligation not under the 
Nebraska statute to ask for evidence of ownership of them, at that time. 
So far as the record shows, Mr. Russell at that time believed that he was 
receiving cattle which H & O Farms owned, or some of the cattle which 
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he (Mr. Russell) had bought for H & O Farms the month before and for 
which he had received worthless checks. Thus the failure of Mr. Russell 
or respondent to ask Mr. Ortmeier to show evidence of ownership does 
not support a finding of bad faith on their part. 

The record shows that Mr. Russell as well as Mr. Ortmeier violated the 
Nebraska statutory requirement of a bill of sale from H & O Farms or 
Mr. Ortmeier to Mr. Russell. However, if Mr. Russell had asked Mr. Ort- 
meier for a bill of sale in compliance with the Nebraska statute on Satur- 
day morning, April 14, 1979, Mr. Ortmeier could have given him a docu- 
ment signed only by Mr. Ortmeier and attested by a confederate of his or 
acknowledged by a notary public. Such a bill of sale would have put Mr. 
Russell (not Mr. Ortmeier) in full compliance with the Nebraska statute 
but would not necessarily have informed him of the wrong which Mr. 
Ortmeier was then doing to complainant. Thus compliance by Mr. Rus- 
sell and respondent with the Nebraska bill of sale requirement would not 
necessarily have resulted in their being informed of that wrong. 

Complainant also relies on regulations and decisions of this Depart- 
ment under the Act relating to disposition, by market agencies selling 
livestock on commission, of the proceeds of sale of consigned livestock, 
and conversion cases against such market agencies for sale of livestock 
consigned by wrongdoers. This represents an interpretation of Mr. Ort- 
meier’s transferring the cattle in question to Mr. Russell as a consign- 
ment. We do not so interpret it. The facts of this case are different from 
the facts of the cases, relied on by complainant, in which market agen- 
cies received livestock on consignment, sold the livestock, then retained 
the proceeds on account of the consignors’ debts with knowledge or rea- 
son to know that this would cause failures of payment to persons who 
had sold the same livestock to the consignors, either because the con- 
signors had been paying for livestock by drafting on the market agen- 
cies, or because of some direct statement, at or about the same time as 
the sale on consignment, that the livestock had not been paid for. The 
facts of this case are also different from the facts of cases, relied on by 
complainant, in which market agencies received livestock on consign- 
ment from wrongdoers, sold the livestock, and paid the proceeds to the 
wrongdoers. Mr. Russell received the cattle not on consignment but as 
payment of the obligation on account of the worthless checks previously 
given to him, subject to an adjustment if the cattle brought more or less 
than expected, and the fact that Mr. Ortmeier obtained them from com- 
plainant without paying for them was not learned by Mr. Russell or any- 
one else connected with respondent until more than a month afterward, 
so far as the record shows. 

We must conclude that the record shows that Mr. Russell and respond- 
ent were “good faith purchasers for value” within the meaning of the 
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U.C.C. and thus within the protection of subsection (1) of U.C.C. 
§2-403. On that basis we do not find respondent’s disposition of the cat- 
tle in question to be an unjust practice within the meaning of section 
307 (a) of the Act (7 U.S.C. 208 (a) ). 

Respondent raised certain other defenses which it is not necessary to 
discuss in view of the result reached. 

This order is the same as an order issued by the Secretary of Agricul- 
ture, being issue pursuant to delegated authority, 7 CFR §2.35, as au- 
thorized by Act of April 4, 1940, 54 Stat. 81, 7 U.S.C. 450c-450g. See 
also Reorganization Plan No. 2 of 1953 (5 U.S.C., 1976 ed., appendix 
p. 764). 

On a petition to reopen a hearing, to rehear or reargue a proceeding, or 
to reconsider an order, see Rule 17 of the Rules of Practice, 9 CFR 
§202.117. 

On a complainant’s right to judicial review of such an order, see 5 
U.S.C. 702-3 and United States v. ICC, 337 U.S. 426. 

The complaint herein is hereby dismissed. 

Copies hereof shall be served on the parties. 


(No. 21,574) 


BURT’S CATTLE RANCH, INC. v. DALE PECK, STANDISH STOCKYARDS, INC., 
DON HAYDEN, and MAMMOTH CAVE MARKETING CORPORA- 
TION. P&S Docket No. 5786. Decided May 27, 1982. 


Dismissal as to all respondents 
John J. Casey, Presiding Officer. 
Complainant, pro se. 
Kurt N. Hansen, Galdwin, Mich. and Thurston M. Crady, Louisville, Ky., for respond- 
ents Peck and Standish. 
Quentin B. Marquette, Bowling Green, Ky., for respondents Hayden and Mammoth. 


Decision by Donald A. Campbell, Judicial Officer. 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.), begun by a complaint filed on 
December 12, 1979, alleging in substance that respondents Peck and 
Standish sold certain cattle to complainant by misrepresentation, that 
the sale was agreed to be rescinded, that complainant delivered the cat- 
tle to respondents Hayden and Mammoth Cave, that the cattle were then 
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sold for the account of the seller, and that the proceeds were paid to the 
seller. The amount claimed was $3,648.00. 

Copies of the complaint, and of an investigation report prepared by 
the Packers and Stockyards Administration of this Department and 
filed in this proceeding pursuant to the Rules of Practice, were sent to 
respondents Peck and Standish on May 20, 1980; their return receipt for 
those copies is dated July 29, 1980. Copies of the same items were 
served on respondents Hayden and Mammoth Cave on May 23, 1980. A 
copy of the investigation report was served on complainant on May 24, 
1980. 

Respondents Hayden and Mammoth Cave filed an answer on June 9, 
1980. Respondents Peck and Standish filed an answer on June 23, 1980. 
Thereafter, respondents Peck and Standish filed an amended answer 
and counterclaim. Each of these documents was served on each party 
other than the parties filing it. 

An oral hearing was held on August 18, 1981 in Louisville, Kentucky 
before John J. Casey of the Office of the General Counsel of this Depart- 
ment. Complainant was not represented by counsel. Respondent Peck 
and Standish were represented at the hearing by Thurston M. Crady, 
Ksq. of Louisville; they had been represented before the hearing by Kurt 
N. Hansen, Esq. of Gladwin, Michigan. Respondents Hayden and Mam- 
moth Cave were represented by Quinten Marquette, Esq. of Bowling 
Green, Kentucky. Complainant’s president, respondents Hayden and 
Peck, and one witness testified. No briefs were filed. 

On or about July 27, 1979, respondent Peck placed a phone call from 
his home in Michigan to complainant’s president Burton Hodges at his 
home in Mississippi and told him about 27 heifers which Mr. Greg Gil- 
roy and Mr. Peck’s son wanted to sell. Mr. Gilroy and Mr. Peck’s son are 
not parties to this proceeding. The heifers were then on Mr. Peck’s 
property in Michigan. Information about the heifers was supplied by Mr. 
Gilroy and relayed by Mr. Peck. At that time it was agreed that com- 
plainant would pay $1,000.00 per head for the heifers, a total of 
$27,000.00, a deposit of $5,000.00 at that time and the balance about a 
month later when complainant would send a truck to pick them up. Mr. 
Hodges sent the $5,000.00 by check payable to respondent Standish (in- 
vestigation report exhibit C1) of which Mr. Peck was then part owner 
and manager. 

On September 3, 1979 complainant’s truck went from complainant’s 
place of business in Mississippi to respondent Peck’s property in Michi- 
gan and picked up the 27 heifers, plus one other which complainant’s 
president Hodges and Mr. Peck had agreed-on in the meantime, plus six 
feeder calves which Mr. Hodges had asked Mr. Peck to buy to fill the 
truck. The driver, Mr. Hodges’ son, gave a check payable to Mr. Peck for 
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$24,452.00 (investigation report exhibit C4) which amount was figured 
as follows: 


$27,000.00 27 heifers at $1,000.00 each 
($5,000.00) less deposit 


$22,000.00 
$ 600.00 one additional heifer 
$ 1,852.65 six feeder calves 


$24,452.65 


When the cattle got to complainant’s place of business in Mississippi, 
Mr. Hodges learned that some of the information which he had received 
about the 27 Gilroy heifers was false. Mr. Hodges tried to phone re- 
spondent Peck and, when he could not contact him, stopped payment on 
the $24,452.00 check. 

On September 5, Mr. Hodges and Mr. Peck talked by phone and agreed 
that the sale of the 27 Gilroy heifers would be rescinded. Thereafter, Mr. 
Hodges and Mr. Gilroy talked by phone and agreed that complainant 
would transport the 27 Gilroy heifers from its place of business in 
Mississippi to the place of business of respondent Mammoth Cave, which 
was then managed by respondent Hayden, to be sold there. This was 
done. Complainant’s truck delivered them early Tuesday morning, Sep- 
tember 18, 1979. The receipt (investigation report exhibit D1) which re- 
sponc2nt Mammoth Cave issued for the cattle shows the name of Mr. 
Gilroy and not the name of complainant. Mr. Gilroy had communicated 
with respondent Hayden about the heifers before they arrived. 

Complainant had not communicated with respondent Hayden or any- 
one else connected with respondent Mammoth Cave before sending the 
heifers. The only communication those respondents received from com- 
plainant before the sale was an envelope (investigation report exhibit 
D8), delivered with the heifers by complainant’s driver, on which Mr. 
Hodges had handwritten: “Give These Test Papers to Don at Mammoth 
Cave for Dale Peck Cattle. Have Don send us a check for 4,247.35 Trk. 
Service on These Cattle.” 

Respondent Hayden told complainant’s driver in substance that he 
could not comply with the request for $4,247.35 unless Mr. Gilroy con- 
sented to it. The driver did not then know the reason for the request on 
the envelope. Mr. Gilroy was not then present and the driver could not 
wait for him because he had other cattle on the truck to deliver else- 
where. Mr. Hodges was then traveling and impossible to contact. Thus, 
before the heifers were sold, there was no further discussion of the re- 
quest between any agent of respondent Mammoth Cave and any agent of 
complainant. 
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That day, September 18, 1979, respondent Mammoth Cave sold the 27 
Gilroy heifers and paid the net proceeds to Mr. Gilroy. After all of them, 
except for two defective ones, had been sold, the net proceeds had been 
paid to Mr. Gilroy, and Mr. Gilroy had departed, Mr. Hodges phoned re- 
spondent Hayden. However, the sale was still in progress and there was 
no opportunity to discuss the matter at the time of that phone call. 

December 12, 1979 was the date the complaint was filed. It is undis- 
puted that all actions of respondents Peck and Standish complained of 
herein occurred and were known by complainant more than 90 days be- 
fore that. The Act at section 309 (a) requires that a complaint to begin 
such a proceeding as this must be filed “within 90 days after the cause of 
action accrues.” Over the claim against respondents Peck and Standish, 
we are without jurisdiction because of the 90-day limitation provision in 
the Act. 

Respondents Peck and Standish counterclaimed for the price of the six 
feeder calves loaded on complainant’s truck on September 3, 1979. That 
counterclaim is likewise barred by the 90-day limitation provision. 

As for respondents Hayden and Mammoth Cave paying the net pro- 
ceeds of sale of the 27 Gilroy heifers to Mr. Gilroy notwithstanding the 
request on the envelope, “Have Don send us a check for 4,247.35 Trk. 
Service on These Cattle,” market agencies frequently deduct trucking 
charges from the proceeds of sale of consigned livestock and pay them 
directly to the truckers who haul the livestock, but this is done only by 
mutual agreement of the market agencies and the consignors. The law 
does not require a market agency to do so. 

Also, for a market agency to withhold, from a consignor, proceeds of 
sale of consigned livestock, and pay the proceeds to another claimant or 
hold the proceeds until resolution of a dispute, the market agency would 
have to have more information about the claim before paying the con- 
signor than respondents Hayden and Mammoth Cave had in this case. 
Compare the information available to, and the actions of, respondents 
Hayden and Mammoth Cave in this case with the information available 
to, and the actions of, respondent Jackson in Groseclose v. Jackson et 
al., 26 A.D. 1167 (1967). See also Hopi Agricultural Improvement 
Assoc., 39 A.D. 934 (1980), discussion of liability of respondent Tex- 
homa Livestock Commission Co., Inc. See also Phillips v. Bruce et al., 29 
A.D. 1027 (1970), discussion of liability of respondent Nevada Livestock 
Commission Company. 

This order is the same as an order issued by the Secretary of Agricul- 
ture, being issued pursuant to delegated authority, 7 CFR §2.35, as au- 
thorized by Act of April 4, 1940, 54 Stat. 81, 7 U.S.C. 450c-450g. See 
also Reorganization Plan No. 2 of 1953 (5 U.S.C., 1976, ed., appendix 
p. 764). 
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On a petition to reopen a hearing, to rehear or reargue a proceeding, or 
to reconsider an order, see Rule 17 of the Rules of Practice, 9 CFR 
§202.117. 

On a complainant’s right to judicial review of such an order, see 5 
U.S.C. 702-3 and United States v. ICC, 337 U.S. 426. 

The complaint in this case is hereby dismissed. 

Copies of this order shall be served on the parties. 
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DISCIPLINARY DECISIONS 
(No. 21,575) 


In re MICHIGAN QUALITY Foops, INC. PACA Docket No. 2-5831. 
Decided May 14, 1982. 


Failure to make full payment promptly—Revocation of license—Consent 


Respondent consented to an order revoking its license upon committing willful, flagrant 
and repeated violations of the Act. 


Andrew Y. Stanton, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930 as amended (7 U.S.C. 499a et seq.; hereafter re- 
ferred to as the “Act”), instituted by a complaint filed on July 31, 1981, 
by the Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture, and amended on 
August 21, 1981. It is alleged in the complaint that during the period 
July 1979 through December 1980, Respondent purchased and ac- 
cepted, in interstate commerce, 1,116 lots of perishable agricultural 
commodities, from 98 sellers, but failed to make full payment promptly 
of the agreed purchase prices or balances thereof, in the total amount of 
$681,436.20. 

A copy of the complaint was served on Respondent. Respondent filed 
an answer thereto, admitting all the material allegations in the com- 
plaint and consenting to the issuance of a decision and order in this case. 
Therefore, pursuant to Section 1.138 of the Rules of Practice (7 CFR 
1.138), the following decision and order is issued without further proce- 
dure or hearing. 


FINDINGS OF FACT 


1. Respondent, Michigan Quality Foods, Inc. (hereinafter “Respond- 
ent”), is a Michigan corporation, whose business address is Post Office 
Box 186, Paw Paw, Michigan 49079. 

2. Pursuant to the licensing provisions of the Act, license number 
187365 was issued to Respondent on June 29, 1980. This license has 
been renewed annually, and next is subject to renewal on or before June 
29, 1982. 
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3. As set forth more fully in paragraph 5 of the complaint, during the 
period July 1979 through December 1980, Respondent violated Section 
2 (4) of the Act (7 U.S.C. 499b (4) ), by purchasing and accepting, in in- 
terstate commerce, from 98 sellers, 1,116 lots of perishable agricultural 
commodities, but failing to make full payment promptly of the agreed 

purchase prices or balances thereof, in the total amount of $681,436.20. 


CONCLUSIONS 


Respondent has committed willful, flagrant and repeated violations of 
Section 2 of the Act (7 U.S.C. 499b), by failing to make full payment 
promptly of the agreed purchase prices or balances thereof, for 1,116 
lots of perishable agricultural commodities, as set forth in Finding of 
Fact 3 above. 


ORDER 


Respondent’s license is revoked. 

This order shall become effective upon issuance. 

The parties hereto have waived their rights to appeal from this order 
by signing below. 

Copies hereof shall be served upon the parties. 


(No. 21,576) 
In re HAMPSHIRE OPEN AIR-MKT, INC. PACA Docket No. 2-5675. 
Decided May 28, 1982. 


Failure to make full payment promptly, failure to prove—Dismissal of 
complaint 
Where complainant failed to prove respondent failed to make full payment promptly with 


respect to numerous transactions, the complaint therefore, must be dismissed. 


Dorothea A. Baker, Administrative Law Judge. 
Dennis Becker and Diane Langton, for complainant. 
Jeffrey M. Axelson, Rockville, Md., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), in which 
Administrative Law Judge Dorothea A. Baker filed an initial decision 
and order on December 17, 1981, dismissing the complaint. 
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On February 24, 1982, complainant appealed to the Judicial Officer, 
to whom final administrative authority to decide the Department’s cases 
subject to 5 U.S.C. §§ 556 and 557 has been delegated (7 C.F.R. § 2.35). 
On April 27, 1982, the case was referred to the Judicial Officer for deci- 
sion. 

The complaint alleges that during the period January 1980 through 
April 1980, respondent violated § 2 (4) of the Act (7 U.S.C. § 499b (4) ) 
by purchasing 82 lots of perishable agricultural commodities shipped by 
nine sellers in interstate commerce, and failing to make full payment 
promptly of the agreed purchase prices. In addition, the complaint al- 
leges that during the period May 1980 through July 1980, respondent 
violated § 2 (4) of the Act by purchasing 48 lots of perishable agricul- 
tural commodities shipped by 10 sellers in interstate commerce, and fail- 
ing to make full payment promptly of the agreed purchase prices. 

Complainant concedes that respondent paid in full for all of the com- 
modities, but alleges that payment was not made within the 10-day pe- 
riod in the regulations, which provide (7 C.F.R. § 46.2 (aa) ): 


(aa) “Full payment promptly” is the term used in the act 
in specifying the period of time for making payment with- 
out committing a violation of the act. “Full payment 
promptly,” for the purpose of determining violations of the 
act, means: 


x XK KR KK 


(5) Payment for produce purchased by a buyer, within 
10 days after the day on which the produce is accepted; 


zkx*wekekkKk xk 


(9) ... Provided, however, That as an exception to para- 
graphs (aa) (1) through (9) of this section, the parties may, 
by express agreement at the time the contract is made, 
provide a different time for payment, and if they have so 
agreed, then payment within the time provided shall con- 
stitute “full payment promptly”: Provided further, That 
the party claiming the existence of such express agreement 
as to time of payment shall have the burden of proving it. 
[Emphasis added] 


Judge Baker found that respondent had express agreements with its 
shippers for payment beyond 10 days. Specifically, she found and con- 
cluded (Initial Decision 17, 28-29): 
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29. An evaluation of the whole record indicates that Re- 
spondent had express agreements in existence at the time 
the orders were made as to every shipper who is alleged to 
have been the recipient of a slow payment by Respondent 
in the Complaint filed herein. 


xkxkekkkk x 


As recognized by the Respondent, this proceeding must 
be decided upon a determination of whether or not the Re- 
spondent has met the burden of proof as to the existence of 
express agreements between Respondent and its shippers. 
I find that Mr. Gordon [respondent’s general manager] was 
a credible and trustworthy witness and that his testimony 
together with other evidence of record are sufficiently per- 
suasive to conclude that the Respondent has met its bur- 
den. The Complainant’s evidence was not sufficient in 
quantity or reliability to rebutt [sic] the evidence adduced 
by the Respondent. 


A consideration of the entire record reveals that the Re- 
spondent’s payment practices were in accord with its prior 
and existing arrangements with its suppliers. 


It has been recognized in many administrative and judicial decisions 
that the judge who sees and hears the witnesses testify has a great ad- 
vantage over the Judicial Officer or a reviewing court in determining 
the credibility of the witnesses and, therefore, in finding the facts. 

The proper exercise of the fact-finding function is of great importance 
both to the agency and the respondents in particular cases. That is why 
administrative law judges must meet such stringent requirements and 
are selected with such great care. In recognition of the role of the Judi- 
cial Officer (which is primarily to establish agency policy in particular 
cases and to correct errors of law) and the role of the administrative law 
judges (which is primarily to find the facts), it is the policy of the Judi- 
cial Officer to reverse an administrative law judge’s findings of fact only 
where the record compels such action. 

In the present case, respondent’s evidence as to the existence of ex- 
press agreements is strong and convincing as to some of its shippers—as 
to others, it is weak and vacillating.’ Nonetheless, Judge Baker, who saw 
and heard the witnesses testify, accepted the evidence as to all of the 


1. Similarly, even if respondent had express agreements, the evidence that respondent 
complied with the payment periods provided for in the agreements is extremely weak, in 


many instances. 
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shippers. Although I believe that the printed record strongly supports 
findings and conclusions contrary to Judge Baker’s, and that the record 
would permit a reversal as to some of the shippers, I do not believe that 
the record compels the reversal as to any of the shippers, considering 
Judge Baker’s advantage in seeing and hearing the witnesses testify. Ac- 
cordingly, her decision dismissing the complaint will be affirmed. 

However, several issues warrant brief discussion for the guidance of 
interested persons in future cases. 

Judge Baker states that a “regular course of dealing between the 
parties over several years may be considered as supportive or corrobora- 
tive evidence that express agreements were in existence during the 
course of dealings” (Initial Decision 31). That view is erroneous since a 
course of dealing is just as indicative of an implied agreement as an ex- 
press agreement. The distinction between an express agreement and an 
implied agreement is decisive since the regulations were expressly 
amended to require express agreements following the decision in In re 
American Fruit Purveyors, Inc., 38 Agric. Dec. 1542, 1557-59 (1971), 
which held that the regulations then in effect exempted a buyer from 
the 10-day rule if there was an implied agreement in existence for de- 
ferred payment. American Fruit states (38 Agric. Dec. at 1557-59): 


Also, the regulations do not specify that only express 
agreements exempt a buyer from the 10-day rule. Hence 


the complainant’s argument (Oral Arg. pp. 40-41) that 
only express agreements as to the payment time exempt a 
buyer from the 10-day rule is not sound. The law as to im- 
plied agreements is too well developed to hold that the un- 
qualified word “agreement” means only an “express agree- 
ment.” 


Federal law governs where a Federal statute or interest 
is involved,’ and in “fashioning the federal law that is ap- 
plicable,” courts are “guided” by the Uniform Commercial 
Code.‘ 


The Uniform Commercial Code recognizes that agree- 
ments may be expressed or implied. It provides: 


“Agreement” means the bargain of the parties in 
fact as found in their language, or by implication 
from other circumstances including course of 
dealing or usage of trade or course of per- 
formance as provided in this Act (§ 1-201 (8) ). 


x Kw & KK RK 
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A course of dealing is a sequence of previous con- 
duct between the parties to a particular transac- 
tion which is fairly to be regarded as establishing 
a common basis of understanding for interpreting 


their expressions and other conduct (§ 1- 
205 (1) ). 


A course of dealing between parties and any 
usage of trade in the vocation or trade in which 
they are engaged or of which they are or should 
be aware give particular meaning to and supple- 
ment or qualify terms of an agreement (§ 1- 
205 (3) ). 


The Restatement of the Law of Contracts (1932), Vol. I, 
§ 3, p. 5, defines agreement as “a manifestationof mutual 
assent by two or more persons to one another.” It explains 
(Vol. I, § 21, p. 27) that the “manifestation of mutual as- 
sent may be made wholly or partly by written or spoken 
words or other acts or conduct.” Specifically, it states (Vol. 
I,§ 21, p. 27): 


Words are not the only medium of expression. 
Conduct may often convey as closely as words a 
promise or an assent to a proposed promise, and 
where no particular requirement or form is made 
by the law a condition of the validity or enforce- 
ability of a contract, there is no distinction in the 
effect of a promise whether it is expressed, 1, in 
writing; 2, orally; 3, in acts; or 4, partly in one of 
these ways and partly in others. 


Kx * RR FS BW W FS 


If the complainant would like only express agreements 
to exempt a buyer from the 10-day rule, it must say so in 
the regulations. See, e.g., the prompt payment regulations 
issued under the Packers and Stockyards Act (36 F.R. 
2777), which provide: 


(b) Purchasers to pay promptly for livestock. 
Each packer, market agency, or dealer purchasing 
livestock shall before the close of the next busi- 
ness day following the purchase of livestock and 
the determination of the amount of the purchase 
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price, transmit or deliver to the seller or his duly 
authorized agent the full amount of the purchase 
price, unless otherwise expressly agreed between 
the parties before the purchase of the livestock. 
Any such agreement shall be disclosed in the rec- 
ords of any market agency or dealer selling the 
livestock, and in the purchaser’s records and on 
the accounts or other documents issued by the 
purchaser relating to the transaction. 


In the discussion of “agreement” in Bouvier’s Law Dic- 
tionary (1914), Vol. 1, p. 165, it is stated that the “assent 
need not be formally made; it can be inferred from the 
party’sacts* * *.” 


In Black’s Law Dictionary (Rev. 4th ed., 1968), p. 89, the 
term “agreement” is classified, inter alia, into express and 
implied agreements. Implied agreements are further sub- 
divided into agreements implied in fact and agreements 
implied in law. An agreement implied in fact is defined as 
one “inferred from the acts or conduct of the parties, in- 
stead of being expressed by them in written or spoken 
words.” 


The Cyclopedic Law Dictionary (3d ed. 1940), p. 46, also 
classifies “agreements”, inter alia, as express or implied, 
and defines implied agreements as “those which the law 
supposes the parties to have made, although the terms 
were not openly expressed.” 


In short, the complainant’s construction of the regula- 
tions, which would recognize only express agreements, is 
unsound. An implied agreement that payment is to be 
made at some future date exempts the buyer from the 10- 
day rule. [Footnotes omitted.] 


The notice of proposed rule making with respect to the prompt pay- 
ment rule presently in effect makes it clear that the amendment was to 
change the result of the American Fruit decision permitting implied 
agreements. Specifically, the notice of proposed rule making states (37 
Fed. Reg. 11586 (1972) ): 


In the administration of the Perishable Agricultural 
Commodities Act, 1930 (46 Stat. 531 et seq., as amended; 
7 U.S.C. 499a et seq.), the term “full payment promptly” is 
defined in 7 CFR 46.2 (aa), and as applied to purchase and 
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sale transactions, such definition was, for many years, in- 
terpreted to mean that payment must be made within 10 
days after the produce is accepted by the buyer, except 
where the parties agree on a different time for payment. A 
recent ruling has been made to the effect that under the 
language of 7 CFR 46.2 (aa) the time for payment in pur- 
chase and sale transactions can be extended beyond the 10- 
day period by implied agreement based on prior transac- 
tions between the parties, or even knowledge of slow pay 
on the part of the buyer in transactions with others. This is 
contrary to the purpose and intent of the regulation. Con- 
sequently, it has been concluded that the regulation should 
be amended to clarify and strengthen the definition of 
“full payment promptly” by providing primary rules as to 
time of payment in various situations; for example, in a 
purchase transaction that payment is due in 10 days after 
the produce is accepted by the buyer and that, as an excep- 
tion to such rules, the parties to a transaction may agree, 
but only by express agreement, on a different time for pay- 
ment. 


In the light of the plain terms of the present regulation and its “legisla- 
tive history,” implied agreements for deferred payment do not negate 
the 10-day payment period otherwise required.” 

Judge Baker also held that the present requirement of an “express 
agreement at the time the contract is made” (7 C.F.R. § 46.2 (aa) (9) ) is 
satisfied where the agreement is not referred to at the time of each 
transaction, but is in effect at the time the particular order is placed. I 
agree with her views, in this respect, which are as follows (Initial Deci- 
sion 21, 31): 


38. It is true that with respect to the enumerated trans- 
actions set forth in the Complaint the Respondent did not, 
in each and every instance, specifically discuss payment 
terms. Complainant would treat each transaction as a sep- 
arate contract and would require that the parties form a 
new express agreement as to each transaction. This is un- 
realistic, impracticable, and not required for the conduct 
of the business operations which existed between the sup- 


2. Evidence as to implied agreements for deferred payment are, nonetheless, relevant in 
determining the sanction. That is, just as slow payment warrants a less severe sanction 
than no payment, slow payment in accordance with an implied agreement warrants a less 
severe sanction than slow payment where there is no implied agreement. 
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pliers and the Respondent. Such arrangements and agree- 
ments had been entered into earlier. 


It would be difficult to measure the inefficiency which 
would result in a business if, in thousands of transactions, 
two parties had to specifically discuss payment arrange- 
ments for thousands of purchases. This was not done. It 
was not required, and, in fact, would be contrary to effi- 
cient business operations as conducted by the Respondent 
and its suppliers. The Complainant maintains that there 
had to be specific “agreements” discussed as to each trans- 
action. Neither the law nor the regulations require this. 


x*wekwekk kw * 


As noted by the Respondent, on brief, a better interpreta- 
tion would be that the agreement be in existence at the 
time each order is made. Otherwise, buyers and sellers 
would have to provide expressly each time they ordered 
shipment of produce. Such an impracticable method, con- 
sidering the volume of business usually in question, does 
not appear to have been contemplated when this regula- 
tion was enacted. 


After respondent introduced evidence relating to the existence of ex- 
press agreements, complainant did not call any of the shippers involved 
to negate such evidence but, rather, called James R. Frazier, Senior Mar- 
keting Specialist in charge of disciplinary work, Fruit and Vegetable 
Division, Regulatory Branch, Agricultural Marketing Service, United 
States Department of Agriculture. Mr. Frazier testified as to his tele- 
phone conversations with various shippers who told him that they did 
not have express agreements with respondent. Judge Baker discounted 
that testimony since respondent had no opportunity to cross-examine 
the individuals contacted by Mr. Frazier. 

Although responsible hearsay is admissible in an administrative pro- 
ceeding, its shortcomings are well recognized. Where other evidence is 
available, hearsay should not be relied on for a crucial finding of fact, ex- 
cept to corroborate other evidence. 

Complainant argues that it would impose an undue hardship on ship- 
pers to require them to testify since they are frequently at great dis- 
tances from the hearing and, in many instances, the absence of a particu- 
lar individual who conducts the bulk of the fruit and vegetable business 
for a firm would be highly detrimental. However, it would not be neces- 
sary for complainant to call all of the shippers involved. Two or three 
witnesses from firms handling a substantial number of transactions 
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would be sufficient in most cases. And even if a few firms are incon- 
venienced, that is a necessary price that must be paid to attain the bene- 
fits of the regulatory program. 

During the course of the hearing, complainant sought to introduce evi- 
dence relating to transactions not alleged in the complaint. The evidence 
was not offered to expand the number of violations involved in the case 
but, rather, to explain the basis for complainant’s recommendation as to 
the sanction. However, evidence as to violations not alleged in the com- 
plaint (and not set forth in a prior decision) has no relevancy for any pur- 
pose in an administrative proceeding. If the evidence is of sufficient im- 
portance, complainant should request that the complaint be amended, 
with adequate opportunity afforded to respondent to meet the new alle- 
gations. But if the complaint is not amended, evidence as to such other 
violations is not admissible to explain complainant’s recommendation as 
to the sanction, or for any other purpose. 

For the foregoing reasons, the complaint should be dismissed. 


ORDER 


The complaint filed in this proceeding is hereby dismissed with preju- 
dice. 


MISCELLANEOUS ORDER 
ORDER VACATING STAY 
(No. 21,577) 


In re COLUMBUS FRUIT COMPANY, INC. PACA Docket No. 2-5538. 
Order issued May 24, 1982 by John A. Campbell, Chief Administra- 
tive Law Judge for Donald A. Campbell, Judicial Officer. The Stay 
Order of April 28, 1981 is hereby removed. The Order issued Feb- 
ruary 25, 1981 shall become effective upon service of this order 
upon respondent. 





PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 41 A.D. 964 


REPARATION DECISIONS 
(No. 21,578) 


ALGER FARMS v. PRODUCE BROKERS, INC. PACA Docket No. 2-5879. 
Decided May 17, 1982. 


F.o.b. sale—Set-off, failure to submit evidence to prove—Breach of 
contract and damages, failure to prove—Liability for full invoice price 


Where respondent accepted the shipments and failed to prove a breach of contract or dam- 
ages resulting therefrom, respondent is liable to complainant the full invoice price 
of the shipments. 


Diane Langton, Presiding Officer. 
Complainant, pro se. 
Anthony Mercurio, Houston, Tex., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely com- 
plaint was filed in which complainant seeks a reparation award against 
respondent for the amount of $62,315.70. The transactions in question 
involve the shipments of potatoes and sweet corn, perishable agricul- 
tural commodities, in interstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties, and respondent was served with a copy 
of the complaint. Respondent filed an answer thereto, denying liability 
to the complainant. 

Although the amount alleged in the complaint exceeds $3,000, the 
parties waived oral hearing. Therefore, evidence was submitted in ac- 
cordance with the shortened procedure as provided in the Rules of Prac- 
tice (7 CFR 47.20). Pursuant to this procedure, complainant submitted 
an opening statement. Neither of the parties filed a brief. 


FINDINGS OF FACT 


1. Complainant, is an individual doing business as Alger Farms, 
whose address is P.O. Box 1253, Homestead, Florida 33030. 

2. Respondent, Produce Brokers, Inc., is a corporation whose address 
is 4750 Blaffer St., Houston, Texas 77026. At the time of the transac- 
tion in dispute, respondent was licensed under the Act. 
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3. On or about the dates listed below, complainant, by oral contract, 
sold to respondent in the course of interstate commerce the following 
quantities of produce FOB: 


Date Alger Quantity/ 

Shipped Lot No. Commodity Amount 
3-06-81 46C 392 Crates Sweet Corn $2,225.20 
4-05-81 99C 500 ” 3,300.00 
4-11-81 147C 400 2,640.00 
4-15-81 164C 400 Woe 2,440.00 
4-21-81 183C 500 2,275.00 
4-23-81 204C aS 1,006.50 
4-23-81 205C 800 3,332.50 
4-27-81 225C 950 3,747.50 
5-01-81 259C 900 ; 3,517.50 
5-02-81 263C 928 4,321.50 
5-08-81 267C 1000 Cus 4,675.00 
5-05-81 272C 1000 : 4,675.00 
5-05-81 273C 900 4,275.00 
4-11-81 63 500 Bags Potatoes 4,325.00 
4-15-81 99 480 ”" ” 4,800.00 
4-24-81 160 — 5,872.50 
5-04-81 205 os 4,887.50 


Total Amt.= $62,315.70 


4. Complainant shipped the loads of produce on the dates listed in 
paragraph 3 above, from various points in Florida to Houston, Texas, by 
truck. Upon arrival, respondent accepted the produce without objection. 

5. Complainant invoiced respondent for the produce, but respondent 
has failed to pay complainant the agreed purchase prices thereof. 

6. A formal complaint was filed on September 8, 1981, which was 
within nine months after the cause of action, alleged herein, accrued. 


CONCLUSIONS 


The complainant alleges that it sold respondent numerous truckloads 
of perishable agricultural commodities for an agreed purchase price of 
$62,315.70, for which respondent has not made payment. Complainant 
contends that it fulfilled all of the terms of contract and that the pro- 
duce was accepted by respondent at the point of destination. 

In response to the complaint, respondent alleges that it denies partial 
liability for the amount stated due, based upon the fact that respondent 
had previously made payments to complainant and had not been given 
credit for those payments. Evidence was never submitted to prove that 
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certain payments had been made which could be set-off against the total 
amount complainant contends is due and owing. In its answer to the 
opening statement, the respondent admits a partial liability for an un- 
stated amount. However, respondent alleges that the quality and the 
standards of the produce purchased were not sufficient and, as a result, 
respondent should be allowed a 25% set-off. No proof was submitted to 
support a 25% set-off. 

The burden of proof is on the respondent to prove, by a preponderance 
of the evidence, both a breach of contract and damage resulting there- 
from. Stockton Tomato Co., Inc. v. Albee Tomato Co., Inc., 28 A.D. 1051 
(1969). As respondent has not come forth with sufficient rebuttal to 
complainant’s contentions, complainant shall be found to prevail. Re- 
spondent has committed violations of section 2 of the Act for which rep- 
aration shall be awarded. Since respondent accepted the shipments and 
has shown no damages resulting from a breach of contract, respondent is 
liable for the full invoice price. See Sunny Ridge Farms v. Edward Dila- 
tush & Co., Inc., 30 A.D. 961 (1971). 


ORDER 


Within thirty (30) days from the date of this order, respondent shall 
pay to complainant, as reparation, $62,315.70, with interest thereon at 
the rate of 13% per annum from June 1, 1981, until paid. 


Copies of this order shall be served upon the parties. 


(No. 21,579) 


H. R. BUSHMAN & SON, CORP. v. VICTOR Foops, INC. PACA Docket No. 
2-5865. Decided May 17, 1982. 


Breach of contract, failure to prove—Liability for full purchase price— 
Set-off against interest due on reparation awarded 


Where respondent failed to prove a breach of contract by complainant, respondent is liable 
for the full purchase price of $17,335.00 plus interest, for the two loads of onions. 
Also, complainant agreed to credit respondent $1,589.04 against the interest due on 
the $17,335.00 since respondent paid complainant for five months interest on the 
two loads of onions. 


Diane Langton, Presiding Officer. 
LeRoy Gudgeon, Northfield, Ill., for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, (7 U.S.C. §499a et seq.). A timely complaint 
was filed in which complainant seeks a reparation award against re- 
spondent in the amount of $17,335.00. The transactiuns in question in- 
volve the shipments of two truck loads of onions in interstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties, and respondent was served with a copy 
of the complaint. Respondent filed an answer thereto, denying liability 
to the complainant and counterclaiming for the amount of $5,000.00. 

Although the amount of damages alleged in the complaint exceeded 
$3,000.00, the parties waived oral hearing. Therefore, the evidence was 
submitted in accordance with the shortened procedure, as provided in 
the Rules of Practice (7 CFR 47.20). Pursuant to this procedure, com- 
plainant submitted an opening statement and both parties filed a brief. 


FINDINGS OF FACT 


1. Complainant, H. R. Bushman & Son, Corp., is a corporation whose 
address is No. 54 Produce Row, St. Louis, Missouri 63102. At the time of 
the transactions in dispute, complainant was licensed under the Act. 

2. Respondent, Victor Foods, Inc., is a corporation whose address is 
Route #4, Box 249, Harvester, Missouri 63301. At the time of the trans- 
actions in dispute, respondent was licensed under the Act. 

3. On or about February 6, 1981, in the course of interstate com- 
merce, complainant by oral contract, sold to respondent 870 fifty pound 
sacks of U.S. No. 1 Jumbo Yellow Onions at the agreed purchase price of 
$10.50 delivered. 

4. On or about February 11, 1981, the onions were shipped by truck 
from Nampa, Idaho to respondent in Harvester, Missouri. Upon arrival 
the onions were accepted by respondent on February 13, 1981, without 
objection. Lyto Truck’s Bill of Lading No. 12226 confirmed that ship- 
ment of these onions was made. 

5. The terms of sale of this transaction were confirmed on complain- 
ant’s Memorandum of Sale & Purchase No. 5737 dated 2/6/81. 

6. Complainant sent respondent an invoice dated 2/16/82 for 870 
sacks of Jumbo Yellow Onions delivered at a price of $10.50 for a total 
purchase amount of $9,135.00. Respondent has not made payment for 
these onions. 

7. On or about February 23, 1981, in the course of interstate com- 
merce, complainant by oral contract, sold to respondent 800 fifty pound 
sacks of U.S. No. 1 Jumbo Yellow Onions at the agreed purchase price of 
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$10.25 per sack delivered, to be shipped from Nampa, Idaho to Har- 

vester, Missouri, via truck. 

8. On or about February 21, 1981, the onions were shipped by truck 
from Nampa, Idaho to Missouri, which shipment was confirmed by Mid- 
western Distribution, Inc.’s Bill of Lading. The truckload of onions was 
delivered on February 23, 1981, whereupon the produce was accepted by 
respondent. 

9. The terms of this sale were confirmed by complainant’s Memoran- 
dum of Sale & Purchase No. 580-H. 

10. Complainant sent respondent an invoice dated 2/23/81 for 800 
packages of Jumbo Yellow Onions delivered at $10.25 per package for a 
total amount of $8,200.00. Respondent has not made payment of this in- 
voice. 

11. A formal complaint was filed on August 20, 1981, which was 
within nine months after the cause of action, alleged herein, accrued. 


CONCLUSIONS 


There is no dispute that respondent received the delivery of the two 
truckloads of onions in February of 1981. Since respondent accepted the 
onions, respondent is responsible for the purchase price, less any prov- 
able damages resulting from a breach of contract. 

In its answer, respondent claimed that the onions were not the quality 
or grade of onions that it had ordered from complainant firm. More spe- 
cifically, respondent contended it ordered U.S. No. 1 Jumbo Yellow 
Onions containing no less than 75% Single Hearted onions. The onions 
were to be used in the process of making natural onion rings. Respond- 
ent alleges that upon arrival the onions appeared to have been partially 
frozen because they were soft and had 5% decay. In addition, only 10% 
of the onions were Single Hearted. Respondent claims that, before un- 
loading the onions, it contacted complainant firm and an oral agreement 
was made that a USDA inspection was not necessary to prove respond- 
ent’s claim and, in addition, that the broker would make an allowance. 
While respondent made the aforementioned claims, it did not offer any 
evidence to substantiate its position. 

In response to respondent’s allegations, complainant submitted two af- 
fidavits representing the position of complainant’s firm. The affidavit of 
Mr. Maltz directly contradicts respondent’s allegations. According to 
complainant, Mr. Maltz was the person who sold the onions to respond- 
ent firm and would therefore, have the most specific knowledge of the 
transactions. The affidavit of Mr. Bushman, the president of complain- 
ant firm, substantiates complainant’s contention that even when con- 
tacted for delinquent payment, respondent made no protest on the loads 
of onions. 
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Since the respondent has failed to prove a breach of contract, the re- 
spondent is held liable for the full purchase price on the two loads of 
onions in the total amount of $17,335.00. See Ed Graff v. Dino Distribu- 
tors, (1981) 40 A.D. 1779. Respondent has committed a violation of 
Section 2 of the Act, for which reparation shall be awarded. 

On August 4, 1981, respondent paid complainant five months interest 
at a rate of 22% on the unpaid balance of $22,375.00, which represented 
the amount due on four loads of produce. Two of these loads of produce 
are the transactions in issue in this cause of action. Complainant has 
agreed to stipulate to a credit of $1,589.04 against the interest due on 
$17,335.00, which is the total amount that shall be awarded. This 
amount was computed as follows: Paid on $17,335.00 x 22% x 5 
months = $1,589.04. The amount of interest due per month would be 
computed as follows: $17,335.00 x 13% = $2,253.33; $2,253.55/12 
months = $187.80 per month. Since interest has already been paid for 
five months, this amount of interest should be subtracted from the 
amount of interest due. 


ORDER 


Within thirty (30) days from the date of this order, respondent shall 
pay to complainant, as reparation, $17,335.00, with interest thereon at 


the rate of 13% per annum from April 1, 1981, until paid. However, 
$1,589.04 shall be set off against the total amount of interest due. 
Copies of this order shall be served upon the parties. 


(No. 21,580) 


GEORGIA VEGETABLE CO. v. BATTAGLIA PRODUCE SALES, INC. 
PACA Docket No. 2-5756. Decided May 17, 1982. 


F.o.b. sales—Suitable shipping condition warranty, not applicable—Resale, 
failure to submit accountings—Consignment, failure to prove agreement— 
Reparation awarded 


Where complainant did not know the destination of the four loads of cabbage, the war- 
ranty of suitable shipping condition is voided. Also, respondent failed to submit ac- 
countings of its resales, and failed to prove complainant granted it permission to 
handle the produce on consignment, therefore respondent is liable for the full pur- 
chase price of the four shipments, less monies already paid. 


George S. Whitten, Presiding Officer. 
Complainant and respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount $8,713.80 in connection with transac- 
tions in interstate commerce involving the shipment of 4 truckloads of 
cabbage. 

A copy of the formal complaint and a copy of the Department’s report 
of investigation were served upon respondent. A copy of the report of in- 
vestigation was also served upon complainant. Respondent filed an an- 
swer to the complaint in which it denied owing the amount claimed. 

Although the amount claimed exceeds $3,000.00, the parties waived 
oral hearing and the shortened procedure provided in the Rules of Prac- 
tice (7 CFR 47.20) is therefore applicable. Under such procedure, the 
verified pleadings of the parties are considered a part of the evidence in 
the case, as is the Department’s report of investigation. In addition, the 
parties were given the opportunity to file evidence in the form of sworn 
statements. Complainant did not file an opening statement. Respondent 
filed an answering statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Georgia Vegetable Co., Inc., is a corporation whose 
address is P.O. Box 2037, Tifton, Georgia. 

2. Respondent, Battaglia Produce Sales, Inc., is a corporation whose 
address is P.O. Box 393, Hastings, Florida. At the time of the transac- 
tions involved herein, respondent was licensed under the Act. 

3. On or about May 19, 1980, complainant sold to respondent, and 
shipped to respondent’s customer, Acme Markets, Inc., Philadelphia, 
Pennsylvania, 782 cartons of cabbage at $4.25 per carton f.o.b., for a to- 
tal invoice price of $3,323.50. Complainant billed respondent on its in- 
voice number 9754, dated May 20, 1980. 

4. On May 21, 1980, at 1:30 p.m. a portion of the cabbage covered by 
complainant’s invoice number 9754 was inspected at the place of busi- 
ness of Acme Markets in Baltimore, Maryland with the following results 
in relevant part: 


Trailer Lic.: B 368 96 Fla.; Kind: Mechanical refrigerator; 
Where 
Inspected: Applicant’s warehouse 


Condition Of 
Equipment: Mechanical refrigeration unit running. 
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Products 
Inspected: 


Condition 
Of Load: 


Condition 
Of Pack: 


Temperature 
Of Product: 


Size: 


Quality: 


Condition: 
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Cite as 41 A.D. 969 


971 


Domestic type Cabbage in cartons printed ‘C. M. Jones Tifton, 
Ga., 1.8 Bu., Produce U.S.A.’ 


Applicant states: 500 cartons. 


Through 5 rows, 8 layers. 


Fairly tight in layers. 


Range 38 Deg. to 41 Deg. F 
2 1/2 to4 lbs., mostly 3 to3 1/2 lbs. 


Clean, well developed, hard, well trimmed. Grade defects average 
3% mechanical damage. 


Heads or portions of heads not affected by condition defects are 


fresh and crisp. Decay ranges from 6 to 23% in most cartons, 
none in some, average 10% Bacterial Soft Rot in various stages 
affecting 1 to 3 leaves. 
Grade: Meets quality requirements but fails to grade U.S. No. 1 Green 
only account of condition. 
Inspection and certificate restricted to product and lading in 1 
nearest rear doors and upper 3 layers of adjacent stack. 


Remarks: 


5. Acme Markets rejected the cabbage and respondent notified com- 
plainant of such rejection but failed to reject the cabbage to complain- 
ant. The cabbage was sent to Frank Leone, in Philadelphia, Pennsylva- 
nia for resale. 

6. On or about May 22, 1980, complainant sold to respondent, and 
shipped to respondent’s customer Clarence Miller in Pittsburgh, Penn- 
sylvania, 784 cartons of cabbage at $4.75 per carton f.o.b., for a total in- 
voice price of $3,724.00. Complainant billed respondent by a corrected 
invoice, number 1830, dated May 26, 1980. 

7. On May 27, 1980, at 9:10 a.m., the cabbage covered by complain- 
ant’s invoice number 1830 was inspected at the place of business of Clar- 
ence Miller in Pittsburgh, Pennsylvania with the following results in 
relevant part: 


Where 


Inspected: Applicant’s Warehouse. 


Products 
Inspected: Domestic C A B B A G Ein cartons branded ‘Cabbage, Product of 


U.S.A. 1 3/4 bu’ 
Applicant states: 766 cartons. 


Condition 


Of Load: Stack at above location on pallets. 
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Condition 
Of Pack: Fairly tight. 
Temperature 
Of Product: Various locations: 66°F. to 70°F. 


Condition: Heads or portions of heads not affected by condition factors are 
fresh are crisp and good green color. Damage by yellow leaves 10 
to 84%, average 52%. Decay from 4 to 16%, average 9%, Bacteri- 
al Soft Rot, in various stages, mostly advanced. 


Remarks: Applicant states lot was unloaded from trailer license: 
VATRH4946 0 under lot # 1659. 


8. Clarence Miller rejected the cabbage and respondent notified com- 
plainant of such rejection but failed to reject the cabbage to complain- 
ant. The cabbage was disposed of by Clarence Miller and net proceeds of 
$328.00 were remitted to complainant by respondent. 

9. On or about May 22, 1980, complainant sold to respondent, and 
shipped to respondent’s customer Frank Leone Fruit and Produce, Phila- 
delphia, Pennsylvania, 726 cartons of cabbage at $4.75 per carton, for a 
total invoice price of $3,448.50. Complainant billed respondent on its in- 
voice number 9843 dated May 26, 1980. 

10. On May 27, 1980, at 9:00 a.m. the cabbage covered by complain- 
ant’s invoice number 9843 was inspected at the place of business of 
Frank Leone in Philadelphia, Pennsylvania with the following results in 


relevant part: 


Where 

Inspected: Unit 106 Food Center. 

Products 

Inspected: Domestic type Cabbage in fiberboard cartons printed ‘Select Cab- 
bage, U.S. No. 1, 50 lbs. net.’ Applicant’s count: 726 cartons. 

Condition 

Of Load: Stacked at above location. 

Condition 

Of Pack: Well filled. 

Temperature 

Of Product: Various locations: 65°F. to 68°F. 

Condition: Heads or portion of heads not affected by condition defects are 
fresh and crisp. Soft Rot in one-half of cartons from 5 to 18%, re- 
mainder 30 to 100%, average 33%, chiefly Bacterial Soft Rot in 
various stages, affecting from 1 to 3 outer leaves and/or butts. 


11. Frank Leone rejected the cabbage and respondent notified com- 
plainant of such rejection but failed to reject the cabbage to complain- 
ant. The cabbage was resold by Frank Leone. 

12. On or about May 24, 1980, complainant sold to respondent, and 
shipped to respondent’s customer Pat’s Wholesale Produce, Altoona, 
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Pennsylvania, 225 cartons of cabbage at $4.75 per carton f.o.b., for a to- 
tal invoice price of $1,068.75, plus $24.00 for top ice. Complainant 
billed respondent on its invoice number 9844 dated May 26, 1980. 

13. On May 28, 1980, at 12:05 p.m. the cabbage covered by complain- 
ant’s invoice number 9844 was inspected at the place of business of Pat’s 
Wholesale Produce in Altoona, Pennsylvania, with the following results 
in relevant part: 


Where 

Inspected: Applicant’s Cooler. 

Products 

Inspected: Domestic type C A B BA G E in waxed fiberboard cartons print- 
ed ‘Cabbage, 1 3/4 Bu.’ 

Applicant states: 225 cartons. 

Condition 

Of Load: Stacked at above location. 

Condition 

Of Pack: Fairly tight. 

Temperature 

Of Product: 34°F. to 36°F. 

Condition: Heads or portions of heads not affected by condition factors are 
fresh, crisp and good green color. From 7 to12% [sic] in most car- 
tons, some none, average 7% damage by bruised discolored areas. 
Decay ranges from 6 to 31% average 16% decay, Bacterial Soft 
Rot, various stages, mostly early, mostly affecting leaves, some 
affecting butts. 

Remarks: Applicant states lot was unloaded from trailer license: NC 
F24727. 

14. Pat’s Wholesale Produce rejected the cabbage and respondent 
notified complainant of such rejection but failed to reject the cabbage to 
complainant. The cabbage was resold by Pat’s Wholesale Produce. 


15. The informal complaint was filed on September 23, 1980, which 
was within 9 months after the causes of action alleged herein accrued. 


CONCLUSIONS 


In spite of the obvious poor condition of the subject cabbage as reflect- 
ed by the Federal inspection reports quoted in the findings of fact, the 
defenses raised by respondent to complainant’s action for the full pur- 
chase price of the cabbage fail on several grounds. First, complainant 
claims that the cabbage was not precooled and top ice was not put on 
three of the loads pursuant to instructions from respondent. Although 
respondent in its answer refers to the loads as “hot” loads and therefore 
impliedly complains about the failure to pre-cool, respondent never spe- 
cifically denied complainant’s claim that the failure to pre-cool the loads 
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was at respondent’s instruction. Second, respondent wrote to the Fruit 
and Vegetable Division of this Department on December 1, 1980, and in- 
corporated in its letter the following admission: 


You also asked if Georgia Vegetable was aware of the des- 
tination on Fred Chesser’s load and Cunningham & Boz- 
zelli’s piece of load. We do not think so, as both were FOB 
pickups on the buyer’s truck. 


Georgia Vegetable would not have known the destination 
of Leone’s load or Clarence Miller’s load if we had not 
called them to unload early at Georgia Vegetable’s request. 
Georgia Vegetable was told what each party said and when 
they said it. 


We thus have a clear admission that on two of the loads complainant 
did not know the destination, thus voiding the warranty of suitable ship- 
ping condition normally applicable in f.o.b. sales. See B&L Produce v. 
Florance Dist. Co., 37 A.D. 78 (1978). As to the other two loads, respond- 
ent’s statement makes it unclear as to whether complainant knew the 
destination when the loads were shipped. It is possible that the calls re- 
ferred to by respondent were made while the loads were in transit. There 
is no positive indication in the record that complainant knew of the des- 
tination of any of the loads. For this reason we would have to find that 
the warranty of suitable shipping condition was inapplicable to all four 
shipments. 

The third failure of respondent in defending this action is its fai'ure to 
submit accountings covering the resale of the cabbage. Complainant 
pointed out this failure when the formal complaint was filed, but re- 
spondent, instead of filing accountings, merely filed documents showing 
the average resale price of the cartons of cabbage with no dates shown 
for any of the resales. See O'Donnell Fruit Company of Pittsburgh v. 
Matthew Mercurio, 18 A.D. 1173 (1959). 

Respondent never clearly maintains that it rejected the cabbage to 
complainant but, rather, only says that it notified complainant of the re- 
jections that had taken place by the ultimate receiver, either to respond- 
ent or to an intermediate customer of respondent. The fact that com- 
plainant did not take back the possession of any of the loads of cabbage 
is consistent with our interpretation of respondent’s statements in this 
regard. Respondent also maintains that when it notified complainant of 
the rejections, complainant told respondent “to do the best we could 
with the cabbage” or “to work it out”. We have held many times that 
such words do not constitute permission to handle a shipment of produce 
on a consignment basis. See Barkley Company of Arizona v. Ifsco, Inc., 
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31 A.D. 279 (1972); and Frank Gaglione & Son v. Theron Hooker Co., 30 
A.D. 528 (1971). 

The total invoice price of the cabbage sold by complainant to respond- 
ent was $11,588.75. Of this amount respondent has paid complainant 
$2,874.95, leaving a balance of $8,713.80. Respondent has maintained 
that the load of cabbage covered by complainant’s invoice no. 1830 was 
short by 18 cartons. We deem this shortage to adequately established by 
the record and therefore the amount of respondent’s liability herein 
should be reduced by $85.50 to $8,628.30. Respondent’s failure to pay 
complainant this amount is a violation of section 2 of the Act for which 
reparation should be awarded to complainant with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $8,628.30, with interest thereon at the rate 
of 13 percent per annum from July 1, 1980, until paid. 

Copies of this order shall be served upon the parties. 


(No. 21,581) 
HOMESTEAD POLE BEAN CO-OP, INC. v. PRODUCE BROKERS INC. PACA 
Docket No. 2-5866. Decided May 17, 1982. 


F.o.b. sale—Breach of contract and damages, failure to prove—Set-off, 
failure to submit evidence to support—Liability for full invoice price 


Where respondent accepted the subject produce and failed to prove a breach of contract or 
damages resulting therefrom, and where respondent also failed to submit sufficient 
evidence to support a set-off against the invoice price of the produce, respondent is 
liable for the full invoice price thereof 


Diane Langton, Presiding Officer. 
Complainant, pro se. 
Anthony F. Mercurio, Houston, Tex., for respondent 
Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
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against respondent for the amount of $56,503.25. The transactions in 
question involve the shipments of mixed vegetables, perishable agricul- 
tural commodities, in interstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon each of the parties, and respondent was served with a copy 
of the complaint. Respondent filed an answer thereto, denying liability 
to the complainant. Although the amount of damages alleged in the com- 
plaint exceeded $3,000.00, the parties waived their right to oral hearing. 
Therefore, the evidence was submitted in accordance with the shortened 
procedure, as provided in the Rules of Practice (7 CFR 47.20). Neither 
complainant nor respondent submitted any evidence pursuant to the 
shortened procedure. In addition, none of the parties filed a brief. 


FINDINGS OF FACT 


1. Complainant, Homestead Pole Bean Cooperative, Inc., is a corpora- 
tion whose address is P.O. Box 2248, Naranja, Florida 33032. 

2. Respondent, Produce Brokers, Inc., is a corporation whose address 
is 4750 Blaffer, Houston, Texas 77026. At the time of the transaction in 
dispute, respondent was licensed under the Act. 

3. On or about the dates listed below, complainant, by oral contract, 
sold to respondent in the course of interstate commerce eight truckloads 
of produce FOB, as follows: 

4/9/81 [Invoice #00452] 400 Pole Beans 25 _____$3300.00 
200 #1 Squash 2! ___ 1650.00 

100 #2 Squash 3.2% 325.00 

100 Oct Beans p12:25 _.. .. 1225.00 

75 Sm Acorn Sq. yy 768.75 

75 B Potatoes » 9. - alee 675.00 

75 #2 Potatoes @ 7. ae 525.00 

4/17/81[Invoice #00913] 500 Green Beans 25 __ 4125.00 
4/23/81[Invoice #01213] 520 Green Beans ® 8.25 __ 4290.00 
92 Oct Beans Pombo: 759.00 

100 Jalapeno Pep.  — 625.00 

5/1/81[Invoice #01762] 500 Pole Beans @ 6.25 _ _-5 3125.00 
325 A Potatoes @ 5.$ a 1917.80 

200 Jalapenos @ 1050.00 

150 B.E. Peas @ 1237.50 

5/4/81[Invoice #01920] 500 Pole Beans @ _ 3625.00 
150 Oct Beans @ 1237.50 

62 Sm Zucchini @ 387.50 

300 B.E. Peas @ 2475.00 

31 P.H. Crowders @1 SLicto 

100 Fey Eggplant _ 575.00 

5/6/81[Invoice #02036] 801 Pole Beans @ 6608.25 
200 Oct Beans @: 700.00 

100 Jalapenos @ 25%...» 50:00 

100 Fey Eggplant @ __-—-—- 625.00 


or 
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5/9/81[Invoice #02222] 357 KY Beans @ 8.25 ____s-« 2945.25 
153 Fey Eggplant @ 7.25 1109.25 
250Sm Zucchini @ 6.25 1562.50 
368 B.E. Peas @ 6.25 2300.00 
150 P.H. Crowders @10.25 1537.50 
5/21/81[Invoice #02719] 400 Pole Beans @ 7.25 2900.00 
200 Fcy Eggplant @ 7.25 1450.00 


Total 56,503.25 


4. Complainant shipped the truckloads of mixed vegetables on or 
about the dates listed in paragraph 3 above, from Naranja, Florida in in- 
terstate commerce to Houston, Texas, by trucks. 

5. Upon arrival at destination, respondent accepted the produce, 
without objection, but has since failed to pay complainant the agreed 
purchase prices thereof. 

6. A formal complaint was filed on August 11, 1981, which was with- 
in nine months after the cause of actions, alleged herein, accrued. 


CONCLUSIONS 


The complainant alleges that it sold respondent eight truckloads of 
perishable agricultural commodities for an agreed purchase price of 
$56,503.25, for which respondent has not made payment. Complainant 
contends that it fulfilled all of the terms of contract and that the pro- 
duce was accepted by respondent at the point of destination. 

In response to the complaint, respondent alleges that it denies pai cial 
liability for the amount stated due, based upon the fact that respondent 
had previously made payments to complainant and had not been given 
credit for those payments. Evidence was never submitted to prove that 
certain payments had been made which could be set-off against the total 
amount complainant contends is due and owing. In its answer to the 
opening statement, the respondent admits a partial liability for an un- 
stated amount. However, respondent alleges that the quality and the 
standards of the produce purchased was not sufficient and, as a result, 
respondent should be allowed a 25% set-off. No proof was submitted to 
support a 25% set-off. 

The burden of proof is on the respondent to prove, by a preponderance 
of the evidence, both a breach of contract and damage resulting thereof. 
Stockton Tomato Co., Inc. v. Albee Tomato Co., Inc., 28 A.D. 1051 
(1969) As respondent has not come forth with sufficient rebuttal to com- 
plainant’s contentions, complainant shall be found to prevail. Respond- 
ent has committed violations of section 2 of the Act for which reparation 
shall be awarded. Since respondent accepted the shipments and has 
shown no damages resulting from a breach of contract, respondent is 
liable for the full invoice price. See Sunny Ridge Farms v. Edward Dila- 
tush & Co., Inc. , 30 A.D. 961 (1971). 
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ORDER 


Within thirty (30) days from the date of this order, respondent shall 
pay to complainant, as reparation, $56,503.25 with interest thereon at 
the rate of 13% per annum from June 1, 1981, until paid. 

Copies of this order shall be served upon the parties. 


(No. 21,582) 


HORWATH AND Co., INC. d/b/a GONZALES PACKING COMPANY v. E. VEGA 
& SONS PRODUCE. PACA Docket No. 2-5774. Decided May 17, 
1982. 


Purchase after inspection—Purchase price, failure to pay—Reparation 
awarded 


Where respondent purchased a truckload of tomatoes after inspection, thus having no re- 
course for the condition of the produce at destination. Respondent is liable to com- 
plainant for the full purchase price of the tomatoes. Complainant is also awarded 
additional reparation for fees and expenses. 


George S. Whitten, Presiding Officer. 
Thomas R. Oliveri, Newport Beach, Calif., for complainant 
Mark Van Berg, Mercedes, Tex., for respondent. 


Decision by Donal:! A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
in the amount of $3,599.20, against respondent in connection with the 
sale of a truckload of tomatoes in interstate commerce. 

A copy of the report of investigation prepared by the Department was 
served upon the parties. A copy of the complaint was served upon re- 
spondent which filed an answer thereto denying liability to complain- 
ant. 

An oral hearing was held in McAllen, Texas, on September 23, 1981. 
One witness testified on behalf of complainant. Complainant filed a 
brief. 
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FINDINGS OF FACT 


1. Complainant, Horwath and Co., Inc., is a corporation doing busi- 
ness as Gonzales Packing Company, whose address is P.O. Box 58, Gon- 
zales, California. 

2. Respondent, E. Vega & Sons Produce, is a partnership composed of 
Emeterio Vega, Sr., Emeterio Vega, Jr., Alfonso Adan Vega, Jesus Rene 
Vega, and Horace Vega, whose address is 909 W. Second Street, Mer- 
cedes, Texas. At the time of the transaction involved herein respondent 
was licensed under the Act. 

3. On or about July 23, 1980, complainant sold to respondent 1,389 
cartons of tomatoes at a total cost, including Ryan temperature record- 
er, palletization charges, and brokerage, of $3,599.20. The tomatoes 
were purchased after an inspection by Art Villarreal of Adobe Produce 
Distributors who acted as agent for respondent. On the same date, the 
tomatoes were loaded onto a truck owned by respondent and shipped to 
respondent at its place of business in Mercedes, Texas. 

4. After arrival of the tomatoes in Mercedes, Texas, a portion of such 
tomatoes were federally inspected on July 28, 1980, at 9:50 a.m. at re- 
spondent’s place of business with the following results in relevant part: 


Where 


Inspected: Applicant’s Warehouse 909 W. 2nd St. Mercedes, Texas 


Products 

Inspected: TOMATOES in fiber board cartons printed, ‘Gonzales Pride’ or 
‘S-G-M Tomatoes. Grown and Packed By: Gonzales Packing Co 
Gonzales, California 93926. Net. Wt. 30 lbs. Produce of U.S.A 
Cartons stamped to denote size, (Medium-Sm-Large-Ex lg & Lgr 
Sizes noted.) Applicant states 313 cartons Gonzales Pride Brand 
and 771 Cartons S-G-M Brand California stock 


Condition 


Of Load: Stacked on pallets in applicant’s cooler at above ad 


Temperature 


Of Product: Temperature taken from various locations 62°F 


Condition: Gonzales Pride BrandLot [sic] 
pink, 75% light red and red. Decay ranges in most samples from 
10 to 16%, in many 22 to 33%, average 20%. S - G - M Brand Lot 
Approximately 15% turning and pink, 60% light red and red. In 


half of samples decay ranges from 25% to 38%, in remainder 4 to 


16%, average 21%, [sic] Each lot decay is mostly Bacterial Soft 
Rot, some Phytophthora Rot. Each lot mostly in advanced, some 


in early stages. 


5. Respondent has not paid complainant any of the purchase price on 
the subject tomatoes. 

6. The formal complaint was filed on February 17, 1981, which was 
within nine months after the cause of action herein accrued. 
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CONCLUSION 


Complainant presented one witness at the hearing, Clarence S. Hor- 
wath, the supervisor of Gonzales Packing Company. Mr. Horwath testi- 
fied that he was present when the sale of the subject tomatoes was made 
and that the broker, Art Villarreal, inspected the specific tomatoes 
which were loaded onto the truck on behalf of respondent. The record 
also reveals that Mr. Villarreal handed complainant a check in the 
amount of $3,599.20 at the time the tomatoes were loaded. The check 
was drawn on the account of E. Vega and Sons and signed by E. Vega. 
Subsequently, respondent stopped payment on the check. 

Mr. Horwath also testified that the tomatoes sold to respondent had 
been packed for several days and had been held in complainant’s cooler 
and showed color. Mr. Horwath stated that the tomatoes were discount- 
ed approximately 50% and that complainant considered that the toma- 
toes belonged to respondent at shipping point. 

We conclude that the subject tomatoes were purchased after inspec- 
tion at shipping point and that respondent, therefore, has no recourse 
for the condition of the tomatoes as disclosed by the federal inspection 
at destination. Johnson v. Bushwick Comm’n Co., 19 A.D. 941 (1960). 
Respondent is liable to complainant for the full purchase price of the to- 
matoes, or $3,599.20. Respondent’s failure to pay complainant such 
amount is a violation of section 2 of the Act for which reparation should 
be awarded to complainant with interest. 

In accordance with section 7 (a) of the Act (7 U.S.C. 499g) and section 
47.19 (d) of the Rules of Practice (7 CFR 47.19 (d) ) complainant submit- 
ted a claim for fees and expenses incurred in connection with the oral 
hearing in the total amount of $1,463.62. No objection was made to this 
claim. We conclude that such claim is reasonable and that the fees and 
expenses set forth therein were incurred in connection with the hearing. 
Additional reparation should be awarded to complainant in the amount 
of such claim. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation $3,599.20, with interest thereon at the rate 
of 13 percent per annum from September 1, 1980, until paid. 

Within 30 days from the date of this order, respondent shall pay to 
complainant $1,463.62, as additional reparation, with interest thereon 
at the rate of 13 percent per annum from the date of this order until 
paid. 

Copies of this order shall be served upon the parties. 
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(No. 21,583) 


SOUTHLAND PRODUCE CO. a/t/a WESTERN FRUIT SALES CO. v. DELTA 
PACKING COMPANY. PACA Docket No. 2-5701. Decided May 17, 
1982. 


Agent, authority of established—Settlement agreement, reasonable and 
justifiable—Allegations, failure to substantiate—Complaint, dismissed— 
Counterclaim, granted 


Where since complainant grower told respondent shipper “the only thing you can do is the 
best you can” relating to settlement negotations involving the indebtedness of a 
buyer, complainant can not contend respondent did not have the authority to con- 
clude such negotiations. Also, it is concluded respondent made good and reasonable 
judgement in entering into the specific settlement it did enter into. Therefore, com- 
plainant failed to substantiate its allegations against respondent, and the complaint 
must be dismissed. Respondent’s counterclaim for an unpaid balance of brokerage 
charges is granted in part, and respondent is awarded additional reparation for fees 
and expenses. 


George S. Whitten, Presiding Officer. 
Bertram Ross, Los Angeles, Calif., for complainant. 
Richard B. Isham, Visalia, Calif., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $40,822.36 in connection with the 
sale by complainant, through respondent acting as broker, of five loads 
of juice grapes in interstate and foreign commerce. 

A copy of the Department’s report of investigation was served upon 
each of the parties. A copy of the complaint was served upon respondent 
which filed an answer thereto denying liability to complainant and as- 
serting a counterclaim in the amount of $4,749.33 in connection with 
commissions incurred in connection with the sale by respondent of juice 
grapes on behalf of complainant. 

Respondent requested an oral hearing and such hearing was held on 
July 23, 1981, in Fresno, California. Two witnesses testified on behalf of 
complainant and one witness testified on behalf of respondent. Both 
parties filed briefs and claims for fees and expenses. 
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FINDINGS OF FACT 


1. Complainant, Southland Produce Company, is a corporation doing 
business as Western Fruit Sales Co., whose address is P.O. Box 21037, 
Market Court, Los Angeles, California. At the time of the transactions 
involved herein complainant was licensed under the Act. 

2. Respondent, Delta Packing Company, was, at the time of the trans- 
actions involved herein, a partnership composed of Carl Elkins and Lee- 
man Mettler, whose address is 5990 East Kettleman Lane, Lodi, Califor- 
nia. At the time of the transactions involved herein respondent was li- 
censed under the Act. 

3. On or about August 27, 1979, complainant and respondent entered 
into a written agreement whereby respondent (designated shipper) 
undertook to sell on behalf of complainant (designated grower) certain 
grapes grown by complainant. The commission applicable to the agree- 
ment between the parties called for the payment by complainant to re- 
spondent of $.25 per package for each package of grapes sold. The agree- 
ment provided in relevant part as follows: 


3. Shipper shall properly and promptly account to Grower 
of all sales and charges. After deducting the charge set 
forth in paragraph 2 hereof, the remaining proceeds from 
the sale of such crop shall constitute the net return to the 
Grower, and said sum shall be paid over to said Grower. In 
the event that the account shall show a loss, then such loss 
shall be the sole obligation of the Grower and shall become 
due and payable within thirty (30) days of the final ac- 
counting. Packing charges are subject to revision in case of 
abnormal conditions. Account of Sales will be made to 
Grower within 30 days of final shipment. 


x Kw RK 


(d) Shipper shall attempt to obtain the best market prices 
and effect quick sales, but in no event is this instrument to 
be deemed or construed as a guaranty of any specific price, 
nor shall Shipper be liable for losses arising from the 
financial failure or default of purchaser of said crop or any 
part thereof. Shipper shall not be liable for error in judg- 
ment in exercising any of its duties or obligations under or 
carrying out the terms of this agreement. 


(e) Shipper will make every reasonable effort to sell said 
crop F.O.B. shipping point, provided, however, shipper 
shall not be liable for error in judgment if in the opinion of 
Shipper crop should be sold at auction, thru local or desti- 
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nation brokers or jobbers, or by shipping said crop on a de- 
livered or consignment basis. Shipper shall have the right 
to make sale of said crop or any part thereof, on such basis, 
and in that event all freight, refrigeration, terminal 
inspection, demurage, commissions, brokerages, drayage, 
marketing and other charges or expenses incurred in con- 
nection with the shipping and marketing of said crop shall 
be deducted from the proceeds received from the sale off 
[sic] said crop. 


(f) Shipper is authorized to make whatever adjustments or 
to grant any allowances that in Shipper’s opinion are justi- 
fiable or necessary in order that sales be consummated at 
destination and cars or truck lots be accepted by buyers. 
Shipper is also hereby authorized to file and prosecute all 
proper claims for produce loss or damage in transit, and 
Shipper shall be allowed, in addition to all other charges 
mentioned herein, a reasonable compensation for the col- 
lection of such claims, together with the necessary legal ex- 
pense incurred. 


eRe ee KR RW * 


4. On or about September 17, through September 22, 1979, respond- 
ent arranged sales involving 5 loads of juice grapes between complainant 
and Consorzio California Grapes Ontario Ltd., of Toronto, Ontario, Can- 
ada. Such grapes were shipped from California to Canada and, payments 
were received and an adjustment claimed as follows: 


Payment Date 
Invoice No. Date Amount Received Received 
RO 3049 9-18-79 $12,866.60 $5,185.21 1-3-80 
RO 3093 9-17-79 12,866.60 5,185.21 1-3-80 
RO 3094 9-17-79 12,866.60 5,185.21 1-3-80 
RO 3097 9-18-79 1,939.20 1,939.20 11-29-79 
C/M 9-18-79 48.00 9-18-79 
RO 3149 9-20-79 13,854.80 5,583.64 1-3-80 
RO 3167 9-22-79 14,762.00 5,948.73 1-3-80 
OO 9879 10-9-79 Adj. 741.76 


$69,897.56 $29,075.20 


5. Southland Produce Company’s operation known as Western Fruit 
Sales Co. maintained an office in Reedly, California. Such office was 
under a split managership with Sam Albright being the sales manager 
and Dave Tobin being the production manager. The contract between 
Delta Packing Co. and Western Fruit Sales was signed on behalf of 
Western Fruit Sales by Sam Albright. On or about November 1, 1979, 
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Carl Elkins informed Albright that he was having trouble collecting 
from Consorzio California Grape on the sales which are the subject of 
this proceeding, and that he was going to Canada to investigate the 
situation. While in Toronto, Canada, Elkins contacted Albright by tele- 
phone in Monterey, California, concerning whether to push Consorzio 
California Grape into bankruptcy or to allow it to work its way out of the 
problem. Albright told Elkins that he would contact his superiors and 
call Elkins back. Albright later called Elkins back and told him “I 
couldn’t get a hold of Marshall Anderson over the weekend; I don’t know 
where he is; I can’t get a hold of him; the only thing for you to do is the 
best you can.” 

6. On November 20, 1979, a Canadian attorney, William Liber of 
Gardiner, Roberts, Barristers and Solicitors, who was acting on behalf of 
Delta Packing Co. and other growers, wrote to Delta Packing setting 
forth in detail the financial situation in regard to Consorzio California 
Grape and describing the alternatives available. Portions of this letter 
are as follows: 


I wish to confirm your instructions to act on your behalf 
to recover the sum of $297,037.46 (U.S. funds) owing to 
you by Consorzio California Grape. 


x 2K KH ROK 


You have available to you the option of either petition- 
ing Consorzio California Grape and [their parent firm] into 
bankruptcy or trying to arrange a settlement with them. 


If they were to be petitioned into bankruptcy the assets 
which they have would be made available to the trustee to 
satisfy the creditors. It appears from the information that 
we have at this time that they have assets valued at 
$410,000.00 and there is an additional $125,000.00 which 
may be brought $125,000.00 back into the bankrupt estate 
which would give you a total of $535,000.00. 


It appears that the debts of the company are in excess of 
$1,000,000. which means that you would be able to realize 
approximately fifty cents on the dollar. I would estimate 
that it would take anywhere from one year to eighteen 
months to clear up this matter if we were to proceed by 
way of bankruptcy. 


The Solicitor for Consorzio California Grape takes the 
position that the amount owing to the growers should be 
reduced substantially to reflect bad products and also a dis- 
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count which is made available in a bad year. On the basis of 
this he has proposed to settle the claims of the growers for 
70% of the total amount owing to them. The method of 
payment would be as follows: 


1. The sum of $300,000.00 would be made 
payable immediately to be disbursed amongst the 
growers; 


2. The sum of $90,000.00 in the current account 
would be used to pay the outstanding debts of the 
firm which total approximately $111,000.00. An 
attempt would be made to settle these debts for 
approximately fifty cents on the dollar. Any sur- 
plus funds would be turned over to the growers to 
be distributed amongst them. 


3. The balance outstanding would be secured by 
way of a promissory note from the corporation 
only and would be paid out of the next years 
profits. 


If you were to go along with this proposal you would 
each recover your proportionate share of the $300,000.00 
which is now available. Your recovery would be as follows: 


[At this point in the letter a table is set forth 
showing the amounts owing to the various 
growers and the proportionate share of the 
$300,000.00 which each grower could expect to 
receive. The amount of expected recovery to 
Delta Packing as shown by the table amounted to 
approximately 44.79 percent of the amount 
owing. | 
In addition you may also receive a further cash payment 
representing your proportionate share of the balance of 
the $90,000.00 in the current bank account. 


In view of this company’s history I do not feel that there 
is much prospect of recovering anything on a promissory 
note given by the company. They refuse to personally guar- 
antee these notes. 


I wish to confirm our telephone conversation of the 19th 
of November, 1979 at which time you advised me that you 
were prepared to go along with the proposal made on be- 
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half of Consorzio California Grape and to settle this matter 
on this basis. I asked you to provide me with your instruc- 
tions in writing and I would appreciate hearing from you 
immediately. 


zxknwekekkk xk 


7. Carl Elkins decided to enter into a settlement agreement with 
Consorzio California Grape rather than force the firm into bankruptcy. 
Complainant, as a result of the settlement agreement, received a pay- 
ment on January 3, 1980, which amounted to 41.97 percent of the then 
outstanding balance exclusive of the adjustment set forth in Finding of 
Fact 4. This payment was accepted by complainant and apportioned to 
the various shipments as shown by Finding of Fact 4. Consorzio Cali- 
fornia Grape also gave to Delta Packing Company a promissory note 
covering 80 percent of the total amount due to all the growers rep- 
resented by Delta Packing, including complainant, less the amount of 
the cash payment made by Consorzio California Grape in early January. 
The promissory note was a demand note but an accompanying letter 
stipulated that no demand would be made on the note until November 1, 
1981. 

8. An informal complaint was filed on April 1, 1980, which was with- 
in nine months after the cause of action alleged herein accrued. The 
counterclaim was filed on December 5, 1980, which was not within nine 
months after the causes of action relative to such counterclaim accrued. 
However, such counterclaim related in part, to the 10,980 containers of 
grapes which were the subject of the informal complaint which was 
timely filed. 


CONCLUSIONS 


In the formal complaint, complainant alleges that following a meeting 
held in December of 1979, which was attended by Marshall Anderson, 
then President, Raymond Ige, Vice President, Art Johnson, Operations 
Assistant to President, Sam Albright, Manager of Western Fruit Sales 
Co., all of Southland Produce Company and Car! Elkins, to discuss the 
collection of the Consorzio California Grape account, “. . . Western Fruit 
Sales began to explore the possibility of a PACA action but was told that 
the agreements signed by Western Fruit Sales Co. cut us off from this 
avenue.” Complainant goes on in the formal complaint to state the basis 
of its action against respondent as follows: 


As an alternative, we obtained the services of attorney 
Bertram Ross, who began a series of letters to attorneys in 
Canada and Carl Elkins. It was during this process that it 
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was discovered that Carl Elkins had taken a note from 
Consorzio California Grape Juice Limited and in a letter to 
Bertram Ross dated July 1, 1980, that a portion of it repre- 
sented Western Fruit Sales’ interest. 


It is the contention of our attorney and Western Fruit 
Sales Co. is in complete agreement, at no time did Western 
Fruit Sales Co. enter into an agreement or authorize the 
sale of goods on a multiple community promissory note. By 
doing so, Delta Packing has violated the agreement and 
taken title to the merchandise in the form of a promissory 
note. 


In essence, complainant is claiming that respondent exceeded its au- 
thority in negotiating the settlement agreement with Consorzio Cali- 
fornia Grape, and particularly directs attention to the taking of the 
promissory note, with such being payable to Delta Packing rather than 
to complainant. 

There has been much contention among the parties as to the scope of 
authority granted to respondent by the written agreement entered into 
between complainant and respondent and quoted in part in Finding of 
Fact 3. It is evident to us that the crucial words of paragraph (f) of such 
agreement, when taken in their normal sense relative to the usual 
grower’s agent situation, are not broad enough to cover the type of nego- 
tiations in which Delta Packing involved itself on behalf of complainant 
in this case. The first sentence of such paragraph relates to adjustments 
and allowances “justifiable or necessary in order that sales be con- 
sumated at destination and cars or truck lots be accepted by buyers”. 
These words do not apply to negotiations involving the settlement of an 
indebtedness already established by the buyer’s acceptance of produce. 
The last two sentences of the paragraph obviously refer to the collection 
of freight claims and are not relevant to the negotiations carried on by 
respondent in this proceeding. 

However, authority may be granted to an agent in other ways than by 
a contract in writing. In this case, the evidence overwhelmingly supports 
the proposition that complainant knowingly allowed respondent to carry 
on the settlement negotiations with authority to conclude such negotia- 
tions in what ever manner respondent deemed satisfactory. There are 
two important factual circumstances which have led us to this con- 
clusion. First of all, it is clear from the record that respondent did com- 
municate with Sam Albright, the co-manager of Western Fruits Sales, 
who admittedly had authority to bind complainant, and informed him, 
while respondent was in Canada, of the alternative of settlement or 
pushing Consorzio California Grape into bankruptcy. While it is true 
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that Sam Albright expressed a desire to contact his superior before com- 
mitting himself, he was unable to contact such superior, and when he 
called Elkins back in Toronto he expressly told Elkins to do the best he 
could in regard to the negotiations.’ In the context of the present case, 
both parties knew that they were discussing settlement negotiations 
relative to an outstanding indebtedness and the words “the only thing 
you can do is the best you can” clearly imply permission to continue such 
settlement negotiations and to conclude them in the most advantageous 
manner possible. Second, the fact that complainant was looking to re- 
spondent to pursue collection of the outstanding indebtedness of Con- 
sorzio California Grape is abundantly shown by the fact (admitted by 
complainant) that complainant was looking at that time to respondent 
for payment rather than to Consorzio California Grape. 

Complainant stringently objects to the fact that respondent took a 
note for the balance of the indebtedness due under the settlement agree- 
ment, and to the fact that the note was made payable to respondent 
rather than to complainant. There are several reasons why we do not 
deem this action by respondent to be significant. First of all, com- 
plainant was in the habit of billing respondent for all of the produce 
shipped and there is nothing in the record that shows that complainant 
ever billed Consorzio California Grape. Complainant continually, rather, 
looked to respondent as its collecting agent and expected payment from 
respondent. Secondly, the taking of a promissory note was a minimal 
part of the settlement agreement, and it is evident that respondent 
knew, by advice of the Canadian attorney that there was minimal 
probability of anything ever being collected on the note. Thirdly, Elkins 
testified at the hearing that respondent at all times stood ready to pay 
complainant anything collected on the note. 

This brings us to consideration of the subject of whether respondent 
exercised poor or negligent judgment in entering into the specific settle- 
ment which it did enter into. It is evident that respondent was con- 
fronted with the alternative of forcing Consorzio California Grape into 
bankruptcy and collecting an estimated $.50 on the dollar some one year 
to 18 months later or taking 40 to 45 percent in cash, immediately, with 
a note for a substantial portion of the balance. Given the usual uncer- 
tainties connected with pursuing a claim against a bankrupt estate it is 
evident that respondent’s choice was both reasonable, and justifiable, 
and in no way negligent. 

Complainant also claims that respondent acted negligently when it 
made the sales of the commodity to Consorzio California Grape, since 


‘Our decision herein should not in anyway be interpreted as a retreat from the holding 
which we have made many times that the phrase “Do the best you can” does not amount to 
an authorization to handle previously sold goods on a consignment basis. See Barkley Com- 
pany of Arizona v.Ifsco, Inc., 31 A.D. 279 (1972). 
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the rating of Consorzio California Grape in the Blue Book was a low rat- 
ing which showed a decline from “5M XX” in March, 1978, to “(154) X E” 
in February, 1980. Respondent, however, demonstrated that it had suc- 
cessfully sold juice grapes to Consorzio California Grape beginning in 
1976, in substantial amounts for that year and succeeding years. In addi- 
tion, Mr. Elkins testified that very many customers in the juice grape 
market do not have a rating as good as that of the usual produce cus- 
tomer in the U.S., and that if sales were not made to people with a low 
rating it would be impossible to sell juice grapes. We also think it is sig- 
nificant that complainant knew from the outset who the juice grapes 
were being sold to and obviously had ample access to the credit rating of 
such customer as it then stood in the Blue Book. We find that complain- 
ant has failed to show that respondent was negligent in making the sales 

of the grapes to Consorzio California Grape. 

In summary, we find that complainant has failed to substantiate any 
of its allegations against respondent. Accordingly, the complaint should 
be dismissed. 

Respondent’s counterclaim is for an unpaid balance of brokerage 
charges of $.25 per package relating to 55,328 boxes of juice grapes sold 
by respondent on complainant’s behalf. 

Complainant has made payment to respondent in the amount of 
$10,385.07, leaving a balance unpaid in the amount of $3,446.93. How- 
ever, it is clear from the record that all of the boxes were sold during 
September of 1979, and that, consequently, the brokerage fees relative 
to such boxes were incurred more than nine months prior to the date on 
which respondent’s counterclaim was filed. Consequently, we do not 
have jurisdiction over any of the boxes based on respondent’s counter- 
claim, but instead must look to the timely informal complaint for any 
jurisdiction over such boxes which might be present. The timely infor- 
mal complaint relates to 10,980 out of the 55,328 boxes of juice grapes. 
Consequently, we can adjudicate respondent’s counterclaim to the ex- 
tent that it concerns such 10,980 boxes of juice grapes. There is no in- 
dication in the record that either respondent or complainant applied the 
$10,385.07 in brokerage payments to any specific transaction concern- 
ing the total 55,328 boxes of juice grapes. We have held that where a 
debtor does not exercise his power to apply a payment to one of several 
debts, the law will apply the payment in a way that is most beneficial to 
the creditor. Mendelson-Zeller Co. v. Bleier, 34 A.D. 683 (1975). Accord- 
ingly, we will apply the $10,385.07 in brokerage payments to the 44,348 
boxes of juice grapes which were not the subject of the informal com- 
plaint herein. The brokerage applicable to the 10,980 boxes of juice 
grapes covered by the informal complaint amounts to $2,745 at 25 cents 
per carton. Since we do not have jurisdiction over the remaining cartons 
this is the maximum amount which we can award on respondent’s claim. 
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In addition to the brokerage charges, respondent also counterclaimed 
for $1,302.40 as “additional charges for the account of counter respond- 
ent”. Respondent has not substantiated these additional charges by the 
submission of any evidence in this proceeding. Accordingly, re- 
spondent’s claim in this regard must fall in the face of the general denial 
made by complainant to respondent’s counterclaim. The total amount 
due to respondent under its counterclaim is $2,745.00. Complainant’s 
failure to pay respondent this amount is a violation of section 2 of the 
Act for which reparation should be awarded to respondent with interest. 

Respondent filed a claim for fees and expenses incurred in connection 
with the oral hearing as authorized by section 7 of the Act (7 U.S.C. 
499¢) and section 47.19 of the Rules of Practice (7 CFR 47.19). Respond- 
ent claimed 7 hours for appearance at the hearing and 14.2 hours for 
preparation for the hearing, at the rate of $85.00 per hour, or a total of 
$1,802.00, which we will allow. In addition, respondent claimed four 
hours for preparation of respondent’s closing brief and two hours for re- 
search at the USDA office in Los Angeles, for unspecified reasons, both 
of which must be disallowed. See Pinto Bros., Inc. v. Frank J. Balestrieri 
Co., 38 A.D. 269 (1979). In addition, respondent claimed 2.5 hours for 
appearance at the deposition of Carl Elkins and 1.5 hours for appearance 
at the deposition of Sam Albright or a total of $340.00 which we will 
allow. Respondent also is entitled to the claimed mileage for its attorney 
and for Carl Elkins for attendance at the hearing in the total amount of 
$87.30. Respondent claimed an attendance fee for Sam Albright at the 
taking of his deposition in the amount of $20.00 and the amount of 
$112.60 for stenographic expenses in connection with the deposition 
transcript both of which expenses should be allowed. The total amount 
which we have found to be allowable as respondent’s fees and expenses is 
$2,361.90. Reparation should be awarded to respondent in this amount. 


ORDER 


The complaint is dismissed. 

Within thirty days from the date of this order complainant shall pay 
to respondent, as reparation, $2,745.00, with interest thereon at the 
rate of 13% per annum from October 1, 1979, until paid. 

Within thirty days from the date of this order complainant shall pay 
to respondent $2,361.90 as reparation for fees and expenses, with in- 
terest thereon at the rate of 13% per annum from the date of this order 
until paid. 

Copies of this order shall be served upon the parties. 
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(No. 21,584) 


DAVID NAVA & SONS v. E. VEGA & SONS PRODUCE. PACA Docket No. 
2-5748. Decided May 24, 1982. 


Acceptance, by unloading—Breach of contract—Onions, failure to ship 
U.S. grade No. 2—Damages, failure to prove—Liability for full contract 
price—Complainant’s additional claim, disallowed 


Where respondent accepted the onions by unloading and failed to prove damages resulting 
from complainant’s breach of contract, respondent is liable to complainant the full 
contract price of the onions. Also, complainant failed to prove the true resale value 
of the produce at the time of arrival, thus, complainant’s claim for an additional sum 
above the contract price must be disallowed. 


George S. Whitten, Presiding Officer. 
Elizabeth L. Guyton, Rocky Ford, Colo., for complainant. 
Mark Van Berg, Mercedes, Tex., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $4,225.00 in connection with the 
shipment of a truckload of white onions in interstate commerce. 

Copies of the Department’s report of investigation were served upon 
the parties and the report of investigation is automatically a part of the 
evidence in this proceeding. A copy of the formal complaint was served 
upon respondent, which filed an answer thereto denying liability to com- 
plainant and requesting an oral hearing. 

An oral hearing was held in McAllen, Texas, on September 24, 1981. 
Complainant did not make an appearance at the oral hearing and no evi- 
dence was received into the record on complainant’s behalf. Respondent 
appeared by counsel at the hearing but presented no witnesses. On mo- 
tion of respondent’s attorney the formal answer with exhibits attached 
was received in evidence as a sworn affidavit of J. Rene Vega. Neither 
party filed a brief. 


FINDINGS OF FACT 


1. Complainant, David Nava & Sons, is a partnership composed of 
David Nava and Ronald Nava, whose address is P.O. Box 46, Rocky 
Ford, Colorado. 
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2. Respondent, E. Vega & Sons Produce, is a partnership composed of 
Emeterio Vega, Sr., Emeterio Vega, Jr., Alfonso Adan Vega, Jesus Rene 
Vega, and Horace Vega, whose address is 909 W. Second Street, 
Mercedes, Texas. At the time of the transaction involved herein respond- 
ent was licensed under the Act. 

3. On or about October 4, 1980, complainant sold to respondent 950 
50-pound sacks of U.S. No. 2 grade white onions for a total invoice price 
of $3,325.00. It was agreed between the parties that the onions would 
grade U.S. No. 2 on arrival. 

4. On October 9, 1980, at 10:45 a.m., after arrival of the onions at re- 
spondent’s place of business in Mercedes, Texas, the onions were fed- 
erally inspected at respondent’s warehouse after having been unloaded, 
with the following results in relevant part: 


Products 

Inspected: White ONIONS in open mesh sacks printed, ‘Ivy’ or ‘Gary N Mike 
Brand Texas Onions’. Ivy Brand sacks printed, ‘Evergreen Farms. 
Brackettville, Van Horn, Carrizo Springs, Texas’, Gary N Mike 
Brand lot sacks printed, ‘Packed & Shipped By: J. F. Palmer & 
Sons Produce, Pharr, Texas’. Each lot sacks printed, ‘Produce of 
U.S.A. Net Wt. 50 lbs.’ Applicant states 950 sacks Colorado 
stock. 


Condition 

of Load: Stacked on pallets in applicant’s warehouse at above location. 

Temperature 

of Product: Temperature taken from various locations 72° F. 

Size: Generally 1 to 4 inches in diameter, mostly 2 1/2 to3 1/2 inches. 
No undersize. 

Quality: Mature, clean, mostly fairly bright, some bright. Grade defects 
range from 2 to 6%, average 3% serious damage consisting 
chiefly of mechanical damage and off type onions. 

Condition: Generally firm and dry. From 5 to 12%, average 8% serious dam- 
age by new neck growth ranging from over 1/2 inch to 2 1/2 
inches in length. Average 1% decay. 

Grade: Meets quality requirements but fails to grade U.S. No. 2, 1 inch 
minimum diameter account condition. 

5. The informal complaint was filed on October 21, 1980, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


The complaint filed herein has not been received in evidence and the 
statements therein are not given any evidential weight. However, such 
complaint does constitute a pleading which may be considered for the 
purpose of formulation of the issues in dispute between the parties. See 
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Potato Sales v. Perfection Produce, 38 A.D. 273 (1979). Complainant 
contends in the formal complaint that there was a sale of the subject 
onions to respondent at a price of $3,325.00 for the truckload, that the 
onions were shipped on October 7, 1980, and were accepted by respond- 
ent on arrival. In addition to the purchase price, complainant claims 
damages in the amount of $900.00 because it claims it could have resold 
the onions after their arrival in Mercedes for $4,225.00 and was unable 
to consummate such sale because of respondent’s refusal to turn over the 
onions to complainant. 

Respondent claims to have rejected the subject onions after their ar- 
rival and to have given notice of such rejection to complainant. How- 
ever, the federal inspection which was included as an exhibit to the De- 
partment’s Report of Investigation shows that the onions had been un- 
loaded at respondent’s place of business prior to such inspection and pri- 
or to respondent’s notice of rejection which was given by telegram at 
12:20 p.m. on October 9, 1980. See Teddy Bertuca Co. v. The Kunkel 
Co., 38 A.D. 580 (1979). Respondent’s unloading of the onions consti- 
tuted an acceptance thereof and made respondent liable for the purchase 
price of such onions less any provable damages resulting from any 
breach of contract by complainant. 

In view of our finding that the agreement between the parties called 
for the onions to grade U.S. No. 2 on arrival and the results of the fed- 
eral inspection made on October 9, 1980, it is evident that complainant 
breached the contract of sale due to the failure of the onions to grade 
U.S. No. 2 at time of arrival. The burden of proving damages resulting 
from the breach of contract rests upon respondent. The Kunkel Co., Inc. 
v. Beraman Fruit Company, 34 A.D. 1902 (1975). In a letter to the De- 
partment attached as an exhibit to the Report of Investigation, respond- 
ent’s J. Rene Vega stated that after its notice of rejection to complain- 
ant, complainant refused to pay the freight on the onions and was in- 
formed by respondent that the onions would be sold for freight. Mr. Ve- 
ga stated in part: 


David Nava called and said that he would not pay the 
freight on them. Adam Vega advised that the onions 
would be sold for freight....The onions were sold for 
freight 30 minutes later.” 


Respondent did not submit an accounting covering the sale of the 
onions. Nor did respondent at any point in the record make any state- 
ment as to what proceeds were realized from the sale of such onions. In- 
stead, respondent submitted a federal dump certificate dated December 
9, 1980, two months after arrival of the onions, covering 120 sacks of 
white onions identified as “Ivy Brand” and certifying that such onions 
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were generally affected with decay and/or black mold and possessed no 
commercial value. We do not consider that a dump certificate dated two 
months after receipt of produce is probative of anything, unless it be 
negligence in disposing of the produce in question. In addition, respond- 
ent submitted a letter from Hector E. Casas, City & Health Inspector of 
the city of Mercedes, which stated as follows: 


December 10, 1980 
TO WHOM IT MAY CONCERN: 


On October 21, 22, 23, and 24, 1980 the City of Mer- 
cedes was asked to dump some 638 sacks of white rotten 
onions from Vega’s Produce. These sacks were hauled to 
the La Joya landfield by one of the City’s trailers and one 
of Vega’s produce trucks. Mr. Joe Sparks, City Public 
Works Director, witnessed this hauling of the aforemen- 
tioned on said days. 


Sincerely, 
/s/ 


Hector E. Casas 
Asst. City Manager 


This certificate, besides being remote in time from the date of arrival 
of the subject onions, does not adequately identify the onions dumped as 
being from the subject shipment of onions. We conclude that respondent 
has not rendered any accounting which would show the value of the 
onions on arrival and has failed to substantiate the prompt dumping of 
any of the onions. 

The measure of damages for accepted goods is the difference in value 
between the commodity accepted and the value such commodity would 
have had if it had met contract requirements. In this case we could use 
the delivered contract price as the value of the commodity if it had met 
contract requirements. However, respondent has failed to present us 
with any evidence of the actual value of the onions shipped. Accordingly 
respondent has failed to prove its damages. Respondent is liable to com- 
plainant for the full contract price of the subject onions. 

Complainant sought to recover an additional sum of $900.00 above 
the contract price relative to the subject onions. However no evidence 
was submitted on complainant’s behalf substantiating complainant’s 
claim in regard to the true resale value of the onions at time of arrival. 
Complainant’s claim in regard to this additional sum must be disallowed. 

Respondent’s failure to pay complainant the full contract price of 
$3,325.00 for the subject onions is a violation of section 2 of the Act for 
which reparation should be awarded to complainant with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, the sum of $3,325.00, with interest thereon 
at the rate 13% per annum from November 1, 1980, until paid. 

Copies of this order shall be served upon the parties. 


MISCELLANEOUS ORDERS ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


(No. 21,585) 


ARKANSAS TOMATO CO. v. ANTHONY M. ARENA d/b/a ARENA PRODUCE 
CO., and CENTRAL MARKETING ASSOCIATES, INC. PACA Docket No. 
2-5782. Order issued May 14, 1982. 


ORDER DENYING PETITION 
FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499 et seqg.), a Decision and 
Order was issued on February 4, 1982, awarding reparation to complain- 
ant against respondent Anthony M. Arena d/b/a Arena Produce Co. in 
the amount of $201.50. Respondent filed a petition for reconsideration 
pursuant to 7 CFR 47.24 (a) on February 22, 1982, and the Decision and 
Order was stayed by a Stay Order issued on March 22, 1982. The Peti- 
tion for Reconsideration was served upon complainant, who was given 
an opportunity to file a response thereto, but failed to do so. 

In its petition, respondent contends that its counterclaim for lost 
profits in the amount of $2,665.50 should not have been dismissed, as 
the Decision and Order erred in determining that there was insufficient 
evidence to establish what respondent would have been able to obtain on 
resale if the Arkansas tomatoes received from complainant had been as 
warranted. Respondent makes several arguments in support of this con- 
tention. 

Respondent disputes the statement in the Decision and Order that 
“Arkansas tomatoes are too different from those of Florida to warrant 
their selling prices being considered interchangeable.” Respondent 
claims that even though the applicable Market News Service Reports at 
Cincinnati, Ohio, showing receiving point prices, contained no listing for 
Arkansas tomatoes, the price which was set forth for Florida tomatoes 
in good condition should have been utilized. This claim is without merit, 
as a receiving point price contained in the Market News Service Reports 
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is based on both the value of the produce and the cost of freight. This 
would obviously result in different prices for Arkansas and Florida to- 
matoes. 

Respondent also claims that, in complainant’s statement in reply, com- 
plainant admitted the validity of respondent’s grounds for its counter- 
claim, stating that “[hlowever, I disagree with his Counterclaim for 
$2,665.50, alleging that the actual figure for which his Counterclaim 
might be is, at the most, $1,477.50.” However, this remark was clearly 
meant to be hypothetical, as indicated by the term “might”, and does not 
constitute an admission by complainant. 

Respondent disputes the statement in the Decision and Order that 
“[w]e can only assume that if the tomatoes had been as warranted they 
would have been resold at the delivered contract price, and no more.” 
This statement is valid in the context of this particular case, where re- 
spondent has failed to prove that it was entitled to damages for lost 
profits. 

The questions raised by respondent have been sufficiently considered 
in the issuance of the Decision and Order. Therefore, respondent's peti- 
tion for reconsideration is hereby dismissed, the Stay Order is vacated, 
and the February 22, 1982, Decision and Order is reinstated. 

Copies of this order shall be served upon the parties. 


DISMISSAL OF PETITION 
FOR RECONSIDERATION 


(No. 21,586) 


D & S SALES Co., INC. v D’ARRIGO BROS. CO. OF CALIFORNIA. PACA 
Docket No. 2-5840. Order issued May 24, 1982. The issue raised 
by respondent in its petition for reconsideration were sufficiently 
considered in the issuance of the decision and order. Therefore, the 
petition is dismissed, and the April 6, 1982, decision and order is re- 
instated. 
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REPARATION ORDER — ADMISSION OF LIABILITY 
(No. 21,587) 


STARR PRODUCE CO. INC. v. FOUR SEASONS WHOLESALE PRO- 
DUCE. PACA Docket No. 2-5986. Reparation of $10,383.75 with 
13 percent interest from May 1, 1981, awarded complainant against 
respondent in order issued May 14, 1982. 


ORDER REQUIRING PAYMENT 
OF UNDISPUTED AMOUNT 


(No. 21,588) 


D. J. B. FARMS v. TOMATOES, INC. PACA Docket No. 2-5985. Order 
issued May 14, 1982. Respondents shall pay complainant, as an un- 
disputed amount, $47,444.45 within 30 days from the date of this 
order with 13 percent interest from July 1, 1981, until paid. 


ORDER OF DISMISSAL 
(No. 21,589) 


DALE W. EVERETT d/b/a DALE'S FRUIT MARKET v. W. F. PINCKNEY CO., 
Inc. PACA Docket No. 2-5981. Order issued May 14, 1982. Re- 
spondent tendered a check to complainant in full settlement, thus 
complainant authorized dismissal of its complaint. 





PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 41 A.D. 998 


REPARATION DEFAULT DECISIONS —(RD) ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


(No. 21,590) 


ACTION PRODUCE v. JAMES H. McGuyrT d/b/a McGUYRT PRODUCE 
Co. PACA Docket No. RD-82-133. Reparation of $1,046.50 
with 13 percent interest from May 1, 1981, awarded complainant 
against respondent in order issued May 3, 1982. 


(No. 21,591) 


OKRAY PRODUCE COMPANY v. JOHN H. MEYER d/b/a MEYER 
BROS. PACA Docket No. RD-82-134. Reparation of 
$6,120.00 with 13 percent interest from July 1, 1981, awarded 
complainant against respondent in order issued May 3, 1982. 


(No. 21,592) 


WATSON DISTRIBUTING INC. v. FRUIT UNLIMITED INC. PACA Docket 
No. RD-82-135. Reparation of $810.00 with 13 percent interest 
from July 1, 1981, awarded complainant against respondent in 
order issued May 3, 1982. 


(No. 21,593) 


SEALD-SWEET GROWERS, INC. v. W. F. PINCKNEY CO., INC. PACA 
Docket No. RD-82-136. Reparation of $10,016.50 with 13 per- 
cent interest from July 1, awarded complainant against respondent 
in order issued May 3, 1982. 


(No. 21,594) 


COOK SALES COMPANY v. RICH-PAC PRODUCE INC. PACA Docket No. 
RD-82-137. Reparation of $7,506.00 with 13 percent interest 
from December 1, 1981, awarded complainant against respondent 
in order issued May 38, 1982. 


(No. 21,595) 


THE TOBI COMPANY INC. v. LA CASITA FARMS INC. PACA Docket No. 
RD-82-138. Reparation of $1,320.45 with 13 percent interest 
from July 1, 1981, awarded complainant against respondent in 
order issued May 3, 1982. 





MISCELLANEOUS 
Cite as 41 A.D. 999 


(No. 21,596) 


CANADA PACKERS DIVISION OF WILLIAMS DAVIES Co. INC. v. LA CASITA 
FARMS INC. PACA Docket No. RD-82-139. Reparation of 
$862.65 with 13 percent interest from June 1, 1981, awarded com- 
plainant against respondent in order issued May 4, 1982. 


(No. 21,597) 


J-B DISTRIBUTING CO. v. RICH-PAC PRODUCE, INC. PACA Docket No. 
RD-82-140. Reparation of $2,203.13 with 13 percent interest 
from October 1, 1981, award-complainant against respondent in 
order issued May 4, 1982. 


(No. 21,598) 


GROWERS MARKETING SERVICE, INC. v. DICE’S PRODUCE, INC. PACA 
Docket No. RD-82-141. Reparation of $7,911.18 with 13 per- 
cent interest from September 1, 1981, awarded complainant 
against respondent in order issued May 4, 1982. 


(No. 21,599) 


JERRY TALLEY CO., INC. v. WESTERN FRUIT INC. PACA Docket No. 
RD-82-142. Reparation of $5,391.57 with 13 percent interest 
from July 1, 1981, awarded complainant against respondent in 
order issued May 4, 1982. 


(No. 21,600) 


BONITA PACKING CO. v. ARIZONA FRESH FOODS INC. PACA Docket 
No. RD-82-143. Reparation of $612.75 with 13 percent interest 
from July 1, 1981, awarded complainant against respondent in 
order issued May 4, 1982. 


(No. 21,601) 


JOSEPH KING & SONS, INC. v. WOODSIDE PRODUCE COMPANY, 
INC. PACA Docket No. RD-82-144. Reparation of 
$10,603.90 with 13 percent interest from September 1, 1981, 
awarded complainant against respondent in order issued May 4, 
1982. 
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(No. 21,602) 


GROWERS MARKETING SERVICE INC. v. PHILIP MARRA INC. PACA 
Docket No. RD-82-145. Reparation of $4,493.94 with 13 per- 
cent interest from July 1, 1981, awarded complainant against re- 
spondent in order issued May 5, 1982. 


(No. 21,603) 


KARRAT BROKERAGE Co, v. LA CASITA FARMS INC. | PACA Docket No. 
RD-82-146. Reparation of $835.50 with 13 percent interest 
from July 1, 1981, awarded complainant against respondent in 
order issued May 5, 1982. 


(No. 21,604) 


GRIFFIN-HOLDER CO. v. RICH-PAC PRODUCE INC. PACA Docket No. 
RD-82-147. Reparation of $3,227.50 with 13 percent interest 
from October 1, 1981, awarded complainant against respondent in 
order issued May 5, 1982. 


(No. 21,605) 


MILLER’S BROKERAGE INC, v. CENTRAL PRODUCE CO. PACA Docket 
No. RD-82-148. Reparation of $19,086.00 with 13 percent in- 
terest from June 1, 1981, awarded complainant against respondent 
in order issued May 5, 1982. 


(No. 21,606) 


IDAHO POTATO PACKERS CORP. v. FARM FRESH PRODUCE Co. PACA 
Docket No. RD-82-149. Reparation of $10,876.75 with 13 per- 
cent interest from October 1, 1981, awarded complainant against 
respondent in order issued May 5, 1982. 


(No. 21,607) 


YOLO MARKET Co. a/t/a LEE & LEE v. YANKEE BROKERAGE, 
INC. PACA Docket No. RD-82-150. Reparation of $4,401.00 
with 13 percent interest from November 1, 1981, awarded com- 
plainant against respondent in order issued May 5, 1982. 


(No. 21,608) 


GREEN VALLEY PRODUCE COOP. v. YANKEE BROKERAGE, INC. PACA 
Docket No. RD-82-151. Reparation of $6,087.20 with 13 per- 
cent interest from November 1, 1981, awarded complainant against 
respondent in order issued May 6, 1982. 








MISCELLANEOUS 
Cite as 41 A.D. 1001 


(No. 21,609) 


MONTEREY BAY PACKING CO. v. YANKEE BROKERAGE, INC. PACA 
Docket No. RD-82-152. Reparation of $5,115.90 with 13 per- 
cent interest from October 1, 1981, awarded complainant against 
respondent in order issued May 6, 1982. 


(No. 21,610) 


BLUE ANCHOR, INC. v. ROBERT L. DRABEK CO., INC. | PACA Docket 
No. RD-82-153. Reparation of $912.00 with 13 percent interest 
from July 1, 1981, awarded complainant against respondent in 
order issued May 25, 1982. 


(No. 21,611) 
CAL-CEL MARKETING INC. v. FOURSOME BROKERAGE INC. PACA 
Docket No. RD-82-154. Reparation of $16,202.00 with 13 per- 


cent interest from November 1, 1981, awarded complainant against 
respondent in order issued May 25, 1982. 


(No. 21,612) 
G. & J. PRODUCE, INC. v. TOMATOES, INC. PACA Docket No. 


RD-82-155. Reparation of $1,643.30 with 13 percent interest 
from October 1, 1981, awarded complainant against respondent in 
order issued May 25, 1982. 


(No. 21,613) 


COLORADO POTATO GROWERS EXCHANGE v. IRISH PRODUCE 
Co. PACA Docket No. RD-82-156. Reparation of $2,812.50 
with 13 percent interest from January 1, 1981, awarded complain- 
ant against respondent in order issued May 25, 1982. 


(No. 21,614) 


GAFFORD PRODUCE INC. v. WEBB-DAVIS FRUIT COMPANY INC. PACA 
Docket No. RD-82-157. Reparation of $27,594.31 with 13 per- 
cent interest from November 1, 1981, awarded complainant against 
respondent in order issued May 25, 1982. 


(No. 21,615) 


VINCE FARMS, INC. v. T.J.L. ENTERPRISES INC. PACA Docket No. 
RD-82-158. Reparation of $2,187.40 with 13 percent interest 
from September 1, 1981, awarded complainant against respondent 
in order issued May 26, 1982. 
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(No. 21,616) 


COLORADO POTATO GROWERS EXCHANGE v. WARLEY FRUIT & PRODUCE, 
INC. PACA Docket No. RD-82-159. Reparation of $6,300.00 
with 13 percent interest from December 1, 1981, awarded com- 
plainant against respondent in order issued May 26, 1982. 


(No. 21,617) 


SMITH PRODUCE v. MIDWESTERN PRODUCE CO., INC. PACA Docket 
No. RD-82-160. Reparation of $1,336.00 with 13 percent in- 
terest from October 1, 1981, awarded complainant against respond- 
ent in order issued May 26, 1982. 


(No. 21,618) 


TEIXEIRA FARMS, INC. v. FOURSOME BROKERAGE INC. PACA Docket 
No. RD-82-162. Reparation of $9,967.20 with 13 percent in- 
terest from November 1, 1981, awarded complainant against re- 
spondent in order issued May 26, 1982. 


MISCELLANEOUS REPARATION DEFAULT — (RD) ORDERS ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


ORDER GRANTING MOTION TO REOPEN 
(No. 21,619) 


NICK SLOANE FRUIT & PRODUCE DISTRIBUTOR, INC. v. PRECIOSA 
PACKING HOUSE, INC. PACA Docket No. RD-81-303. Order 
issued May 14, 1982. The president of the corporate respondent did 
not receive service of the complaint. Therefore, failure to file a time- 
ly answer may have been an excusable error. Accordingly, the mo- 
tion to reopen after default is granted, and respondent shall file its 
answer within 10 days after receipt of this order. 





MISCELLANEOUS 
Cite as 41 A.D. 1003 


DENIAL OF MOTIONS TO REOPEN 
AFTER DEFAULT 
(No. 21,620) 


DAVE WALSH Co., INC. v. BANANAS, INC. PACA Docket No. 
RD-82-71. Order issued May 14, 1982. Respondent’s motion 
was not made within a reasonable time, and there has not been pre- 
sented good reason for granting such motion. Therefore, respond- 
ent’s motion to reopen is denied. 


(No. 21,621) 


LYNN JOSEPHSON PRODUCE INC. v. BANANAS, INC. PACA Docket No. 
RD-82-67. Order issued May 14, 1982. Respondent’s motion 
was not made within a reasonable time, and there has not been pre- 
sented good reason for granting such motion. Therefore, respond- 
ent’s motion to reopen is denied. 


ORDER OF DISMISSAL 
(No. 21,622) 
BROWNIE BROKERAGE INC. v. PRODUCE BROKERS INC. PACA Docket 


No. RD-82-129. Order issued May 24, 1982. Settlement be- 
tween the parties — complainant authorized dismissal of complaint. 
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AGRICULTURAL MARKETING AGREEMENT ACT, 1937 


AGRICULTURE DECISIONS 


ADMINISTRATIVE ASSESSMENTS 
For 1973-1975 audit adjustments 
DISMISSAL 
Failure to file motion to proceed within allotted time 
Without prejudice 
INTERIM RELIEF 
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OBLIGATIONS 
Market Administrator to recompute using monthly formula 
OBLIGATIONS IMPOSED 
By Market Administrator challenged 


Petitioner has burden of proving obligations “not in accordance 
with law” 


PETITION FOR RELIEF 

Of New England Milk Marketing Order No. 1, denied 
PRODUCER-SETTLEMENT FUND 

For 1973-1975 audit adjustments 
RECONSIDERATION 

Denial of petition 


RULING ON CERTIFIED QUESTION 


Indiana Milk Order—Interpretation of “shipped to” regarding 
supply plants and distributing plants 


TWO-YEAR LIMITATION 


As to adjustments to handlers obligations ............. 0.0... c cece ee eee ee es 888 
Fraud avoids the two-year limitation provision 
Market Administrator has burden of proving fraud to avoid . . . 
UNREPORTED SALES 
Fraudulent failure to report 


Numerous customers involved 
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WITHDRAWAL OF PETITION 


Upon request: liv petitioner 1255)0 2:2 Ws SUES Se oie ees a asa wd SOS 238 


AGRICULTURAL MARKETING ACT OF 1946 
AGRICULTURE DECISIONS 
INSPECTION SERVICE 
Withdrawal and denial of 
SANCTION 


Withdrawal and denial of inspection service for 2 years (held in 
abeyance) 


STAY ORDER 


REMOVE Or, prior order FenIstdted: ~ «2 <.35.<.s. aeammeatretek< 4915 harsen id a 240 
ANIMAL QUARANTINE AND RELATED LAWS 
AGRICULTURE DECISIONS 
HEALTH CERTIFICATES 
Improper issuance of, for Brucellosis exposed cattle . 
VETERINARY ACCREDITATION 
Revocation of 
ANIMAL WELFARE ACT 
AGRICULTURE DECISIONS 
CIVIL PENALTY 
Of $150.00 — Consent 
Of $500.00 — Consent 
Of $1,000.00 — Consent 
Of $2,000.00 — Consent 
HOUSING FACILITIES 


Failure to construct interior surfaces which can be readily sani- 
tized 


Failure to handle animals properly 
Failure to keep clean and sanitized 


Failure to keep in good repair and free from trash 
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HOUSING FACILITIES—Cont. 
Failure to protect supplies against infestation or contamination 


Failure to provide adequate program of disease control and pre- 
vention 


Failure to provide an adequate number of employees 
Failure to provide an effective pest control program 
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Failure to provide structurally sound and maintained in good re- 


Failure to provide with suitable drainage 
INSPECTION 

Ordered to provide access to premises 
LICENSE 


Cease and desist from negotiating sale of regulated animals 
without first obtaining 


Dealer, must obtain license within nine months 
MAINTENANCE OF RECORDS 

Shall maintain in the manner prescribed by the Act 
STANDARDS AND REGULATIONS 


Ordered to comply with 648, 649, 651, 653, 860 


FEDERAL MEAT INSPECTION ACT 


AGRICULTURE DECISIONS 
COURT DECISION 


U.S. District Court, District of New Jersey — Secretary’s deci- 
sion affirmed . . 


INSPECTION SERVICE 
Restinied With COrtam CONGIGIONS 666646 E64 aio 4.5 0s cake steepness © eaceean 434 
Wyitherawarane Genie Or kr. foo ctl doko ear eee eee Fic ecw tales 2438, 245, 438, 867 


PREPARATION, SALE AND/OR TRANSPORTATION 


Of beef tongues adulterated with excessive water ..........00 ccc cece eee ees 243 
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SANCTION 


SUBJECT INDEX 


MEAT INSPECTION ACT—Cont. 


Withdrawal and denial of inspection service for six months (held 


in abeyance) 


Withdrawal and denial of inspection service for two years 


Withdrawal and denial of inspection service for two years (held 


in abeyance) 
STAY ORDER 


Removal of, prior order reinstated 
Order lifting 


HORSE PROTECTION 

AGRICULTURE DECISIONS 
CIVIL PENALTY 

Of $750.00 — Consent 

Of $1000.00 — Consent . . 

Of $1500.00 — Consent . 

Of $2000.00 

Of $2000.00 — Consent 
DISMISSAL 

As to one respondent 


DISQUALIFICATION 


From judging or managing any horse 
auction 


From showing or exhibiting horses . . 
REMAND ORDER 


Case remanded to Administrative Law 
decision 


SANCTION 
One year disqualification 
SORED HORSE 


Showing and exhibition of . . 


ACT 


249, 256, 442, 925 
, 869 
. 870 


8, 655 


show/exhibition/sale or 


Judge for further initial 
g 
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Agriculture Decisions—Cont. 
PAGE 
STAY ORDER 


Pending judicial review 47,257 
PACKERS AND STOCKYARDS ACT, 1921 
AGRICULTURE DECISIONS 
ACCEPTANCE (REPARATION) 
Ineffective rejection 
ACCOUNTS AND RECORDS 


Fully and correctly disclose all transactions . . . . 64, 49, 72, 78, 80, 264, 268, 270, 274, 
466, 468, 490, 662, 672, 675, 680, 682, 932 


ACCOUNTS OF SALE OR PURCHASE 
Failure to show true and correct names of purchasers .............0 00000 eeu 64 
Failure to show true and correct nature of transactions 662, 932 


Failure to show true and correct weight and/or prices . . . 270, 466, 470, 662, 675, 678, 
682, 932 


Price entries, false, inaccurate or misleading 472, 682, 932 
AGREEMENT (REPARATION) 

Failure to prove non-conformance with 
APPLICATION FOR REGISTRATION 

Not denied 
BONDING REQUIREMENT 

Violation of 60, 76, 85, 258, 266, 272, 470, 474, 475, 488, 935 
CHECKS OR DRAFTS 


Exchanging or “swapping” checks to conceal true amount avail- 
able in bank account 


Issuing checks drawn on a closed account or signed by an author- 
ized payor 


Issuing drafts for payment without obtaining express written 
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Issuing insufficient funds checks .................... 64, 158, 266, 268, 274, 276, 
464, 468, 477, 493, 658, 929 


CIVIL PENALTY 
Of $500.00 
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CIVIL PENALTY—Cont. 


PAGE 


Of $1,000.00 74, 85, 466, 935 


Of $1,500.00 

Of $2,000.00 

Of $2,500.00 .... 

Of $3,000.00 

Of $3,500.00 

Of $5,000.00 

Of $7,500.00 

Of $10,000.00 

Of $13,000.00 

Of $20,000.00 
COMPENSATION 

Accepting or receiving other than salary 
COMPLAINT REPARATION 

Dismissal of 
CONSIGNMENT 


Consigning own livestock to any market and repurchasing it to 
fill purchase orders 


Consigning or purchasing livestock under false or fictitious 
names 


Permitting employees to buy livestock from consignments for 
resale for their own speculative account 


Permitting employees engaged in the actual conduct of auction 
sales to purchase livestock out of consignment 


Permitting persons engaged in the actual conduct of auction 
sales to purchase livestock out of consignment for their 
own accounts or for the accounts of others 


Purchasing livestock from consignments for own speculative ac- 


Purchasing livestock from consignments for resale for own spec- 
ulative account 


CONTRACT PRICE (REPARATION) 


Failure to pay 


70, 270, 472 


54, 470 
2, 262 
474 
940 
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COURT DECISIONS 


Supreme Court of Nebraska, affirms District Court’s and Secre- 
tary’s order 


U.S. Court of Appeals, 5th Circuit, Unit B — Appeal from the 
U.S. District Court, Southern District of Florida, Bank- 
ruptcy proceeding —affirmed in part, reversed 
in part, and remanded 


CUSTODIAL ACCOUNT CERTIFICATES 
Pledging as collateral for loans 


DEALER 


Accounts and records, fully and correctly disclose all transac- 
270, 274, 470, 490, 662, 672, 


Accounts of sale and purchase — untrue and incorrect 


Billing and collecting on the basis of untrue or incorrect weights 
or prices 270, 490, 662 


Compensation, accepting or receiving other thansalary ................00005 


Consigning own livestock to any market and repurchasing it to 
fill purchase orders 


Engaging in business while insolvent 274, 276, 468, ¢ 
Engaging in scheme to artificially inflate the price of livestock ................ é 


Exchanging or “swapping” checks to conceal true amount of 
funds available in bank account 


Failure to disclose complete and accurate details of purchase 
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Failure to disclose true ownership of livestock 

Failure to maintain adequate bond 

Failure to maintain shippers’ proceeds account 

Failure to pay and/or failure to pay when due . . 158, 266, 274, 276, 468, 488, 493, 658 
Failure to settle or make final payments for livestock purchased 978, 684 


Falsely representing the true origin of livestock purchased on a 
commission or agency basis 270 


Gifts, offering of 


Issuing checks drawn on a closed account or signed by an unau- 
thorized payor 
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DEALER— Cont. 


Issuing insufficient funds checks 158, 266, 274, 276, 464, 468, 
488, 493, 658 


Issuing untrue or incorrect invoices .... . ae 270, 662 


Misrepresenting the actual weights of livestock purchased ...................493 


Net proceeds, failure to transmit i; 927 


Not registered as : oct eee 


Obtaining money from the purchasers of livestock by false or de- 
ceptive pretenses 490 


Paying sellers on the basis of inaccurate or incorrect weights 378, 684 


Pledging custodial account certificates of deposit as collateral 
for loans 


Purchasing livestock out of consignment for own speculative ac- 
COUMS 6k wavees ee 488 


Recording inaccurate or incorrect hot or cold weights 578, 684 

Scales, failure to operate in accordance with the regulations 470 

Selling livestock on the basis of false or inaccurate weights .. . . 490 

Using funds received as proceeds for own purposes 672 

Using tare weight when weighing livestock ....... Spano wala os 

Weighing livestock at other than their true and correct weights ....... 470,678, 684 
DEALER AND MARKET AGENCY 


Accounts and records, fully and correctly disclose all transac- 
tions .. ae 64, 78, 80, 264, 268, 


Accounts of purchase/invoices/billings — false, misleading or in- 
accurate 


Accounts of sale, failure to show true and correct names of pur- 
chasers 


Billing and/or collecting on the basis of untrue or incorrect invoices 


Collecting on the basis of false, inaccurate or misleading weights 
or prices 


Consigning or purchasing livestock under false or fictitious 
names 


Engaging in business while insolvent 
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Failure to deposit into or maintain properly “Shippers’ Proceeds 
Account” 64, 264, 268, 477, 485, 929 


Failure to maintain adequate bond 

Failure to pay and/or failure to pay when due 259, 477, 660, 929 
Insufficient funds checks 64, 264, 477, 929 
Invoices, untrue or incorrect 262, 472, 932 


Issuing drafts for payment without obtaining express written 
aureement prior to the EranBACHION | icici Cee oo eS Aer ees es 259 


Misrepresenting the method used by which livestock is sold or 
purchased 


Misrepre .enting the nature of charges made for respondent’s services 


Misrepresenting the origin, place of purchase, or sale of live- 


Misrepresenting the original prices of livestock 
Net proceeds, failure to remit 264, 268, 475, 48% 
Net proceeds, using for own purposes 475, 485 


Obtaining money from the purchasers of livestock by false or de- 
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Paying expenses of persons who purchased livestock consigned 
to respondent for sale on a commission basis ..........00000 eee eee eeee 932 


Permitting employees to buy livestock out of consignment for 
resale for their own speculative accounts .............0 cece ee eeeee 64, 932 


Purchasing livestock from consignments for own speculative ac- 
count 


Purchasing livestock from consignments for resale for own spec- 
ulative account 


Using funds received as proceeds for own purposes ........ 0.00000 cece eee eee 64 
g I 


Using own livestock to fill purchase orders on a commission ba- 
sis without disclosing all relevant information 


DISMISSAL (REPARATION) 
Burden of proof 


Failure to prove respondent’s disposition of cattle an unjust 
practice 


Lack of jurisdiction 
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EXPENSES 


Paying of, for persons who purchased livestock consigned to re- 
spondents for sale on a commission basis ................00e00eeeeeee 932 


GIFTS 


Cease and desist from giving 


Offering of — to induce customers to buy respondent’s product 


INDEBTEDNESS (REPARATION) 
Failure to prove 
INSOLVENCY 
Current liabilities exceed current assets . .. . 60,87, 274, 276, 468, 477, 480, 485, 493 


Suspension of registration while insolvent 60, 158, 268, 274, 276, 468, 477, 
485, 493, 680 


INVOICES 


Billing and/or collecting on the basis of untrue or incorrect 266, 270, 472, 490, 
662, 675, 678, 682, 684, 932 


Issuing untrue or incorrect .... 266,270, 466, 470, 472, 490, 662, 675, 678, 682, 932 
Utilizing counterfeited or misleading 
MARKET AGENCY 


Accounts and records, fully and correctly disclose all transac- 
RIOR otc iS as 


Billing or collecting on the basis of untrue or incorrect weights 
and/or prices 


Engaging in scheme to artificially inflate the price of livestock 


Extending undue preference or advantage by failing to charge 
some consignors the same charged other consignors 


Failure to deposit into and/or maintain properly “Shippers’ Pro- 
ceeds Account” 


Failure to maintain adequate bond 

Falsely representing the true origin of livestock . 

Invoices, untrue or incorrect 

Misrepresenting the original purchase weights or prices of livestock 


Misrepresenting the true nature of charges made for its buying 
services 
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MARKET AGENCY—Cont. 
Operating while insolvent 


Permitting employees engaged in the actual conduct of sales to 
purchase livestock out of consignment for their own ac- 
count 


Permitting employees to purchase livestock out of consignment 
for their own speculative account 


Pledging custodial account certificates of deposit as collateral 
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Using funds received as proceeds for own purposes ...........0000e00 cere 
MISREPRESENTATION 
Failure to prove (Reparation) 


Falsely representing the true origin of livestock purchased on a 
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Misrepresenting the actual weights of livestock purchased 490, 682 


Misrepresenting the method by which livestock is sold or pur- 
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Misrepresenting the nature of the charges made for respondent’s 
buying services 


Misrepresenting the origin, place of purchase, or sale of livestock 
Misrepresenting the original purchase prices of livestock purchased 
NET PROCEEDS 
Using for own purposes 62, 64, 485, 672 
Failure to remit 264, 268, 485, 672, 927 
PACKER 


Accounts and records, fully and correctly disclose all transac- 
MADBS: 5.5 wo 5 Std hs OOM arate ne SOR IR, O e RE, SO. ad ee 69, 72 


Billing and collecting on the basis of untrue or incorrect weights 
and/or prices 


Engaging in business while insolvent 


Failure to disclose complete and accurate details of purchase 
CONbPACTSiON ATEGMON TH <6 oo 2c) eos Aisve Nets MAINTE wk 


Failure to hold in trust, funds required to be held in trust 


Failure to maintain adequate bond or its equivalent ................ 258, 482, 935 
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PACKER—Cont. 


Failure to make payments for livestock purchased on a carcass 


grade and weight basis on actual hot carcass weight ............ 72, 675 


Failure to pay when due Sah yx bat eae se 74, 480 
Failure to settle or make payments for livestock purchased eee 


Issuing accounts of purchase on the basis of inaccurate and in- 
correct weights 


Offering of gifts, to induce customers to buy respondent’s prod- 


Paying sellers on the basis of inaccurate and incorrect weights .. . 
Purchasing livestock on the basis of false and inaccurate weights . 
Recording inaccurate or incorrect hot or cold weights 

Scales, failure to maintain or operate to insure accurate weights 
Using tare weight when weighing livestock 


Weighing hot carcass on the basis of inaccurate and incorrect 
weights 


Weighing livestock on the basis of untrue or incorrect weights 
PAYMENT 


Failure to make — for livestock purchased on carcass grade and 
weight basis on actual hot carcass weights . 


PROTECTION REPARATION 


Where respondent is “Good faith purchaser for value”, respond- 
ent is protected under Subsection (1) of U.C.C. §2-403 


PURCHASE CONTRACTS OR AGREEMENTS 
Failure to disclose complete and accurate details of . 

PURCHASE PRICE 
Collecting on the basis of false, inaccurate or misleading Sos eke of aE re 472 
Failure to pay (Reparation) ... Speen te see ssh Sele We es ES SRR 


Failure to pay and/or failure to pay when due 67, 74, 158, 262, 266, 274, 276, 
468, 480, 488, 493, 658, 660, 929 


Issuing accounts of sale/invoices/billings on the basis of false, in- 
accurate or misleading 78, 466, 472, 662, 682 


Misrepresentation of 
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PAGE 
REJECTION (REPARATION) 


Ineffective 
Untimely 
REPARATION AWARDED 


Complainant, for cattle taken back by respondent after com- 
plainant paid for the load 


For difference between contract price and resale price, plus ex- 
penses 


RESALE (REPARATION) 
In good faith 

SCALE TICKETS 
Failure to show true nature of transactions .......... 0... 0c cece eee ences 932 
Making false, inaccurate, or incorrect entries 

SCALES 


Failure to maintain and operate to insure accurate and correct 
weights 


Failure to operate in accordance with the Act 

SHIPPERS’ PROCEEDS ACCOUNT 
Failure to deposit promptly 62, 64, 264, 268, 477, 485, 929 
Failure to maintain 62, 64, 264, 268, 477, 485, 682, 929 


Issuing custodial account checks for purposes other than the 
payment of net proceeds 


Suspension of registration until deficit in account is eliminated 64, 268, 477, 
485, 672 


SUPPLEMENTAL ORDER 
Deficit in custodial account eliminated 87, 495, 686 
In full compliance with the bonding requirements.............. 00000 ce eeees 495 
No longer insolvent 


SUSPENSION OF REGISTRATION 


Until in full compliance with the bonding requirements .................000 47 


Until solvent and in full compliance with the bonding require- 
ROU ce aie Mie Miles 244 nls oes ee Rv Ae eeiprar ee Tete a ae peta ee 8 lata eats 60 


Until solvent and/or deficit eliminated 485, 680 
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Suspended for: 


7 days and thereafter until in full compliance with the bond- 
ing requirements 


14 days 

15 days and thereafter until solvent and/or deficit eliminated ......... 268, 468 
21 days 

21 days and thereafter until deficit eliminated 

30 days 

45 days 

45 days and thereafter until solvent . 

60 days 

60 days and thereafter until solvent 

90 days 

90 days and thereafter until solvent and deficit eliminated 
120 days 


6 months 


9 months and thereafter until solvent 
TRUST FUNDS 
Failure to hold in trust, funds required to be held in trust 
UNDUE PREFERENCE OR ADVANTAGE 


By failing to charge some consignors the same as charged other 
consignors 


UNJUST PRACTICES (REPARATION) 
Failure to prove 
UNFAIR AND/OR DECEPTIVE PRACTICES 


Consigning or purchasing livestock under false or fictitious 
names 


Engaging in scheme to artificially inflate the price of livestock ............ 270, 466 


Failure to disclose complete and accurate details of purchase 
COMER MCE OF CEN OCTIONES 6. ice Gk WER Ue wee kmeees 675, 678, 684 
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PAGE 
UNFAIR AND/OR DECEPTIVE PRACTICES—Cont. 


Failure to disclose true ownership of livestock 70, 80, 932 


Falsely representing the true origin of livestock purchased on a 
commission or agency basis 270, 466 


Obtaining money from purchasers of livestock by false or decep- 
REVO ECUCINCR ole Sore hen a hab me cae tri eel Anite RR 490, 932 


Using own livestock to fill purchase orders on a commission ba- 
sis without disclosing all relevant information 


WEIGHTS (FALSE AND/OR INCORRECT) 
Billing and/or collecting on the basis of 78, 262, 466, 490, 662, 678, 682, 684 


Issuing accounts of purchase/invoices/billings on the basis of 72, 78, 262, 466, 
470, 490, 662, 678, 
682, 684 


Paying on the basis of 72, 74, 675, 678, 684 
Using tare weight when weighing livestock 
Weighing hot carcass’ on the basis of 
PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
AGRICULTURE DECISIONS 


ACCEPTANCE OF COMMODITY 
Admission of TE 
By unloading 991 
Ineffective rejection 310, 542 
Untimely rejection 310 
ACCORD AND SATISFACTION 
Failure to prove 
ADMISSION 
Of liability . 


PPAR OVORE 5550030 5oi5.4. vis oid «0 sca Sees SAO Oe ee ee oe de oe oe ee 


Where respondent admitted being the purchaser of the live- 
stock, respondent is liable for the purchase price 


AGENCY 


Estoppel to deny 
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PAGE 
AGENT 


Authority of, established 981 
Authority of, failure to establish «sooo 
Failure to prove . . a 751 
For undisclosed principal 
Proof of, established 
AGREEMENT 
Failure to prove existance of 
ALLOWANCES 
Failure to prove 
ARRIVAL 
Poor condition, failure to prove 
BROKER 
Breach of duty .... 
Duties, fulfilled 
Failure to communicate rejection 
Fictitious, failure to prove 


Liability for damages............. 


No justifiable interest in transaction, reparation not awarded 


Proof of, established 
BROKERAGE FEES 
Failure to remit . . 

COMPLAINT 


Dismissalof ............99, 104, 110, 149, 165, 189, 195, 297, 307, 320, 341, 350, 


519, 524, 556, 565, 592, 593, 600, 759, 769, 783, 784, 981, 955 
Dismissed with respect to portion of complaint 5% 580, 784 
Dismissed with respect to the broker 
Dismissed with respect to 23 out of 29 transactions 
CONSIGNMENT 
Failure to account for portion of produce sold on . 


Failure to obtain best price 
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CONSIGNMENT—Cont. 
Failure to provide adequate accountings of 
Resale, prompt and proper 
CONTRACT 
Binding 
Proof of, established 
Breach of: 
Failure to deliver 
Failure to deliver timely 
Failure to fulfill duties 
Failure to make good delivery 
Failure to make timely complaint of 


Failure to prove 110, 126, 141, 151, 159, 172. 203, 343, 527; 531, 
542, 559, 580, 759, 772, 964, 966, 975 


Failure to ship specified brand 21,991 

Failure to ship in suitable shipping condition 524 
Modification of , 4° 
RBGUIC RINNE WONIOG «8. cox -oNies Shs 50% vis tes oo PRIOR eee cin wee Bee 
New agreement 


Rate, failure to pay 


Void, fixed price not agreed upon between the parties 


CONTRACT ADJUSTMENT 


Respondent’s request for further help after an adjustment is al- 
ready made, does not alter the original agreement with 
the consent of complainant 


CONTRACT TERM 
FOBAF sales 
Modification of, failure to prove 
No grade specifications 


Price protection through arrival 
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PAGE 


CONTRACTUAL AGREEMENT 


Rise in market price does not constitute rise in contract price af- 
ter agreement is already made 


COUNTERCLAIM 
Awarded, admission of liability 


Awarded, amount of damages exceeds balance due on purchase 


PE UICRNET Sie CHARIOTS ys raed DAE ofa Siege, glee he MR ga eR ss 8 #5 aa. aia eae 
Awarded, for unpaid brokerage fees 981 
Dismissed, failure to prove breach of warranty ................000e eee eeeee 203 
Dismissed, failure to submit sufficient evidence 57, 769 
Dismissal of 7 310 
Lack of jurisdiction 

COURT DECISIONS 
U.S. Court of Appeals, 3rd Circuit, petition for review — denied 
U.S. Court of Appeals, 6th Circuit, affirms Secretary’s order 
U.S. Court of Appeals, 8th Circuit, affirms Secretary’s order 


U.S. Court of Appeals, District of Columbia Circuit, affirms Sec- 
retary’s order 


DAMAGES 
Broker failed to communicate rejection 
Failure to deliver 
Failure to deliver timely 
Failure to make good delivery 769 
Failure to prove , 294, 991 
Failure to ship in suitable shipping condition 524 
Failure to submit sufficient evidence to prove 757 
Shipper failed to fulfill contract duties 


Untimely rejection 


Where shipper relieved buyer of responsibility for rejected load, 
buyer not liable for 


Wrongful rejection 
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PAGE 
DEFAULT 


Order reopening after 
Petition to reopen after, denied 
DEFENSE 
Not pleaded 
DELIVERY 
Failure to make good delivery 
Untimely 
DISMISSAL 
Amount of damages equal contract price 
Amount of damages exceeds balance due on purchase price 
Burden of proof 
Complainant authorized dismissal of complaint 593, 784, 997, 1003 


Complainant broker had no justifiable interest in subject trans- 
action 600 


Complainant failed to file response to notice to show cause why 
complaint should not be dismissed 784 


Complainant failed to make good delivery and produce had no 
commercial value 4s ex by 769 


Complainant filed claim in another court 


Complainant’s alleged indebtedness discharged by respondent’s 
bankruptcy action .... 


Complainant requested dismissal with prejudice 
Contract unenforceable, no fixed price 

Failure to prove breach of contract 

Failure to prove damages . . 

Failure to substantiate allegations 

No violation of the Act 

Of counterclaim, failure to file timely 


Of counterclaim, failure to prove breach of warranty ..............0000: 203, 350 


Of counterclaim, respondent’s lost profit not fault of complainant 


Of portion of complaint 
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PAGE 
DISMISSAL—Cont. 


Respondent tendered check to complainant in full settlement 209, 350, 997 


Resolution in bankruptcy court = coe a7 


Settlement between the parties ..... ob apnea d 60 © 660 6:é a 6, w(t en 
With prejudice : tet /s-eite OD 
ESTOPPEL 


Where a principal by any act or conduct knowingly causes or 
permits another to appear as his agent, either generally or 
for a particular purpose, he will be estopped to deny such 
agency 


EXTENSION OF TIME 


To file appeal in district court — request denied, lack of jurisdic- 


FAILURE TO PAY AND/OR FAILURE TO PAY PROMPTLY (DISC) 
Denial of application for license . . 
Failure to prove allegations 
Publication of the facts 
Revocation of license 
Suspension of license 
F.0.B. SALE 
Acceptance final ver eae 759 
Breach of warranty, failure to prove .. aS , 927, 531, 975 
Suitable shipping condition warranty, breach of 36a sis 05 Heh « ROO A ee 
Suitable shipping condition warranty, not applicable . 121, 203, , 969 
FRAUD 
Failure to prove ... 
GUARANTEE 
Of payment . 
To cover losses as a result of tote failure . 
HANDLING CHARGE 
Failure to pay 


Proof of, established 
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PAGE 
INDEBTEDNESS 
Admission of 
INSPECTION 
MBM OEP 60 .os: os vik Sis 9) 9 Sep ove 0's 6 ode sie o MRE SIRI COMETS 294 
Federal inspection takes precedence over private inspection 
Incomplete 
Purchase after 
INTEREST CHARGES 
Not allowed 
LACK OF JURISDICTION 


Failure to prove 


Transaction did not consist of a perishable agricultural commod- 


Untimely filed 
LICENSE 

Denial of application for 
MARKET PRICE 


Rise in market price does not constitute rise in contract price af- 
ter an agreement is already made 


Used to determine price of cherries where 
of resale were not maintained 


MERCHANTABILITY 

Failure to prove breach of warranty 
MISREPRESENTATION 

Failure to prove 

Of inspection, new contract voided 
MISTAKES 


Acceptance of returned commodity without inquiring about full 
details of the rejection 


NET PROCEEDS 
DeRosa ngs: 4/015, AVS 04 AS a Rio Rim Gam eee TE ee 


Failure to remit promptly 
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PAGE 
OBLIGATION 


Performed beyond call of duty 563 
PURCHASE AFTER INSPECTION 
Failure to prove breach of warranty 
Liability for purchase price 
PURCHASE PRICE 
Failure to pay 
Failure to pay in full 
Failure to pay promptly 
Not agreed upon, contract voided 
Where respondent guaranteed payment, respondent is liable for 
PURCHASES 
By agent 
Liability of principal for 
Permission of, by principal 
RECONSIDERATION/REOPEN 
Order reopening after default 216, 357, 1002 
Petition for reconsideration, denied ..................2-0005- 209, 778, 995, 996 
Petition to reopen after default, denied ..................000005. 214, 215, 1003 
Petition to reopen hearing, denied by Sea 
REJECTION 
Ineffective 
Rightful id » ado le ao eee ore 
Untimely 121, 129, 133, 137, : 
Wrongful 156, 187, 189, 53! 
REPARATION AWARDED 
Admission of liability 
Difference between resale proceeds and contract price 


Respondent, for damages 


Respondent, for fees and expenses ......... 00.0... cece eee ees 545, 563, 
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RESALE 


Failure to submit adequate accountings of 
Not prompt and proper 
Prompt and proper 

RESPONSIBILITY 


Shipper relieved buyer of responsibility of rejected load, buyer 
Mean PORN TEST CDSS CLEANYANNEE GS aah 64:59, 5:16! o'00 tae ws Wee a. Sw ee Ie gaa ee 


SET-OFF 
Against interest due on reparation award 


Amount awarded in counterclaim set-off against amount re- 
spondent is liable 


Amount due and owing set-off against unallowable charges 
CANE DY COMPIAMANE. ace 0406's so ola vedio dS damew need o See eh aes 


Failure to submit sufficient evidence to prove 94,975 
SETTLEMENT AGREEMENT 

Failure to substantiate negligence in entering into ........... 0.0. e eee eeeee 981 
SUITABLE SHIPPING CONDITION 

Breach of warranty 165, 178, 195, 310, 519 

Breach of warranty, failure to prove 141, 172, 531, 580 

Warranty, not applicable 121, 203, 772, 969 
SUSPENSION OF LICENSE 

For 70 days 287 

BRR ME Kreis, 55 3, vaio: 6/031 egblleSGc0\ agus, olauecdonyeles 0)Su0 lone a Sheyd Seeueloleus ye, Aan ene area 96 
STAY ORDER 

Order lifting stay and reinstating prior order 

Pending answer to motion to reopen after default 

Pending answer to petition to reargue 

Pending answer to petition to reconsider 


Pending bankruptcy proceeding 600 


Pending filing of petition to Rehear, Reargue, and Reconsider 


Vacated — prior order reinstated 


782 
995 
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PAGE 
TRANSPORTATION SERVICE AND CONDITIONS 


Abnormal 21, 203, 531 
Abnormal temperatures not cause of decay 
Failure to prove normality of 
Normality of 
UNDISPUTED AMOUNT 
Order for 
WARRANTY 
Breach of 55, , 195, 310, 592 
Breach of, failure to prove : , 527, 531, 580, 759 
Not applicable 21, 772, 969 
WEIGHT 
Federal inspection weight supersedes private inspection weight 
Of apples found to meet export requirements 
POULTRY PRODUCTS INSPECTION ACT 
AGRICULTURE DECISIONS 


INSPECTION SERVICE 
Withdrawal and denial of 
SANCTION 
Withdrawal and denial of inspection service for 2 years 


Withdrawal and denial of inspection service for 2 years (held in 
abeyance) 
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